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[1]               In the early morning hours of October 3, 1999, R.C.M.P. Constable Michael Ferguson was
dispatched to the Pincher Creek Hospital. He was asked to investigate a complaint from 26-year-old
Darren Varley, concerning an alleged hit and run and the disappearance of Varley’s fiancée. At the
hospital, Ferguson found it difficult to obtain information from Varley, who was inebriated, and the two
became involved in a scuffle. Ferguson then decided to take Varley into custody for being intoxicated
in public. A short time later Ferguson and Varley were involved in a second altercation in a holding
cell at the R.C.M.P. detachment, culminating in Ferguson firing two gunshots: the first to Varley’s
abdomen, the second to his head. Varley died in hospital shortly thereafter. Ferguson was convicted of
manslaughter.
 
[2]               Those few minutes of contact between Ferguson and Varley changed many lives forever. At the
time, Michael Ferguson, a married father of two, was a well respected 19-year veteran with the
R.C.M.P. Ferguson’s character references describe him as a dedicated police officer and highly
regarded citizen, who volunteered his time in the community, his children’s school and his church.
Darren Varley, recently engaged to be married, was a long time resident of the area. He ran a trucking
and earth-moving business with his brother and had no criminal record. Victim impact statements
depict Varley as an intelligent and deeply religious young man, who valued family above all else.
 
[3]               Words cannot adequately describe the pain of Varley’s friends and family. Ferguson’s
exemplary career with the R.C.M.P. has ended.
 
[4]               On September 20, 2004, a jury convicted Ferguson of unlawful act manslaughter. That verdict
reflected a rejection of both the charge of second degree murder and Ferguson’s claim of self-defence.
Ferguson’s appeal of his manslaughter conviction was dismissed by this court: R. v. Ferguson,
2006 ABCA 36 (CanLII), 2006 ABCA 36, leave to appeal to S.C.C. refused, S.C.C.A. No. 121.
 

[5]               The crime of unlawful act manslaughter committed with a firearm carries a four-year
mandatory minimum sentence pursuant to s. 236(a) of the Criminal Code. In sentencing proceedings,
Ferguson claimed a four-year sentence would be cruel and unusual punishment in his case, breaching
his rights under s. 12 of the Canadian Charter of Rights and Freedoms. As a remedy for the alleged
Charter infringement, Ferguson asked for a “constitutional exemption”, essentially, a ruling that the
four-year mandatory minimum sentence would not apply to him. The judge found the mandatory
minimum to be cruel and unusual punishment in Ferguson’s case and granted a constitutional
exemption, sentencing Ferguson to two years less a day, to be served in the community and 500 hours
of community service: R. v. Ferguson 2004 ABQB 928 (CanLII), (2004), 372 A.R. 309, 2004 ABQB 928.
 
[6]               Aside from its very real impact on the parties involved, the judge’s decision has far-reaching
implications for sentencing law. Since the coming into force of mandatory minimum sentences for
certain offences committed with a firearm, pursuant to the Firearms Act, S.C. 1995, c. 39, challenges
to the constitutionality of such sentences based on cruel and unusual punishment have been largely
unsuccessful. While these cases are fact-specific, they exemplify a prevailing judicial sentiment that, in
crafting a mandatory minimum sentence, Parliament is entitled to emphasize the gravity of the offence
and principles of general deterrence, denunciation and retributive justice over the principles of
protection of the public, rehabilitation and specific deterrence.
 
[7]               Having found that the mandatory sentence would be cruel and unusual punishment in
Ferguson’s case, the trial judge exempted him from the four-year minimum. This remedy is perhaps the
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Ferguson’s case, the trial judge exempted him from the four-year minimum. This remedy is perhaps the
most groundbreaking aspect of his sentencing decision, as it represents a significant expansion of
generally accepted constitutional remedies. Because the trial judge granted a purely individual
constitutional exemption, the four-year minimum sentence for this offence remains on the books as a
valid law for all Canadians. However, an essential aspect of the sentence has changed: the minimum
sentence is no longer mandatory. It did not apply to Ferguson and will not apply to others who
convince a judge that such a sentence would be “cruel and unusual punishment” in their cases.
 
[8]                In these appeal proceedings, the crown contends the trial judge misapplied the test for
determining that a four-year sentence would be cruel and unusual punishment and incorrectly found a
Charter infringement in Ferguson’s case. The crown also argues that there is no legal authority for
individual constitutional exemptions from mandatory minimum sentences and the trial judge erred in
granting such a remedy. I would allow the appeal on both grounds.
 
II.        BACKGROUND AND FACT FINDINGS
 
A.        Fact-finding process
 
[9]               A determination that a mandatory minimum sentence is cruel and unusual punishment is based
on a number of contextual factors, and is very much dependent on the facts of the case. Thus, the facts
and inferences flowing from the evidence must be examined in order to properly assess the issues on
appeal.

 
[10]           At sentencing, the trial judge was faced with the difficult tasks of devising a fit and proper
sentence for Ferguson and considering whether the four-year mandatory minimum would be cruel and
unusual punishment. Both determinations are guided by the particular circumstances of the case. The
jury’s verdict did not provide the information the trial judge needed to make these decisions. While the
verdict indicated that the jury found Ferguson guilty of unlawful act manslaughter, there was
conflicting evidence at trial and the verdict did not reveal which facts the jurors relied on. In these
circumstances, the judge was required to accept as proven all express or implied facts that were
essential to the jury’s verdict (Criminal Code s. 724(2)(a)) and empowered to find any other relevant
facts disclosed by the evidence at trial pertaining to the issue of sentencing (s. 742(2)(b)). The judge
held a separate hearing and issued fact findings for purposes of sentencing on October 26, 2004 [A.B.
1941-45]. He repeated, and to some extent supplemented, these findings in his written reasons for
sentence: Ferguson, 2004 ABQB 928 (CanLII), 2004 ABQB 928.
 
[11]           The standard of review for fact findings is palpable and overriding error, absent an error in
principle. Here, the judge erred in principle in his approach to finding facts.
 
[12]           The judge correctly found two facts to be essential to the jury’s manslaughter verdict: 1)
Ferguson was not acting in self-defence when he fired the shot that killed Varley; and 2) Ferguson did
not intend to cause the death of Varley when he fired the second shot, nor did he intend to cause him
bodily harm he knew was likely to cause death [A.B. 1942]. In an effort to respect the jury’s verdict,
the judge attributed other fact findings to what the jury must have found or must have thought.
However, as there was conflicting evidence at trial and a number of ways individual jurors could have
arrived at a verdict of manslaughter, the judge should have come to an independent determination of
the relevant facts instead of attempting to follow the logical process of the jury: R. v. Brown,
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the relevant facts instead of attempting to follow the logical process of the jury: R. v. Brown,
1991 CanLII 73 (S.C.C.), [1991] 2 S.C.R. 518 at para. 14. In some respects, this error is of little
consequence, as the findings the judge attributed to what the jury must have thought or found seem to
be the facts he accepted as proven. However, as will be explained more fully below, this approach led
him to omit important elements in his assessment of the gravity of Ferguson’s offence, a critical
component of both a fit sentence and a proper s. 12 constitutional analysis.
 
[13]           In order to provide the background necessary for determination of the issues on appeal, I will
review the facts disclosed in the record and summarize the trial judge’s findings in that context. While
the fact findings are generally supported by the evidence, I will point out inconsistent or erroneous fact
findings in the course of this review.
 
B.        Factual background
 

[14]           Ferguson had been baling hay for several hours on October 2, 1999, and then slept for about
four hours before starting his 6 p.m. to 4 a.m. shift [A.B. 1580/18-33; 1649/17-33]. That shift was
relatively uneventful, until about 3:38 a.m., when he received a call advising of a complaint that
merited investigation [A.B. 509/12-23; 1583/14-1584/18].
 
[15]           Varley had been drinking with friends at a local bar during the evening of October 2, 1999, and
the early morning hours of October 3, 1999, and was involved in a couple of fights [A.B. 375/24-46;
377/31-378/19; 1537/27-29]. Around closing time, Varley and his friend Rod Tuckey were walking in
the vicinity of the bar when they were allegedly hit by a van [A.B. XIII, E189-193]. A friend who
came upon the two men drove Tuckey to the hospital, as he seemed to be more injured than Varley
[A.B. 665/15-666/7]. Varley went to his sister’s house and woke her. She drove him to his fiancée’s
house to see if his fiancée was there [A.B. 1503/7-1505/34]. Finding no one home, they travelled to the
Pincher Creek Hospital to visit Tuckey [A.B. 1506/17-33]. Varley telephoned police from the hospital,
registering a complaint about the hit and run, and communicating concerns that his fiancée had
disappeared or was in the van involved in the hit and run [A.B. XIII, E189-193].
 
[16]           Dispatch provided Ferguson with information on Varley’s complaint and he proceeded to the
hospital to investigate [A.B. XIII, E194-198]. Although Ferguson had seen Varley around town, he had
not dealt with Varley in an official capacity prior to the morning in question [A.B. 1618/44-47]. On
arrival at the hospital, Ferguson attempted to obtain information from Varley, who was intoxicated,
agitated and demanding [A.B. 723/31-726/14; 1431/31-42; 1586/13-1588/18]. Ferguson felt Varley
was obstructing his investigation and became a bit angry [A.B. 1669/37-42; 1676/12-28]. The two
exchanged words and the argument escalated into a physical scuffle, initiated by Ferguson placing his
hand on Varley’s shoulder [A.B. 1588/5-18; 1669/11-22]. During the scuffle Ferguson punched
Varley, causing his mouth to bleed [A.B. 676/38-677/13; 728/5-37; 1432/5-45; 1471/4-26; 1589/28-
46; A.B. XIII, E31-32]. The two struggled until Ferguson pinned Varley on the floor, handcuffed him
and advised him that he would spend the night in jail for public intoxication [A.B.1590/5-1592/31].
 
[17]           Ferguson placed Varley in the police vehicle and returned to the hospital to continue his
investigation [A.B. 1593/24-1594/2]. While left alone, Varley kicked out the car window [A.B.
1595/44-1596/8]. Varley’s sister, who was not intoxicated, offered to take him home, but Ferguson
refused [A.B. 1517/16-1518/13; 1593/9-18].
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[18]           A security guard on duty at the hospital observed that, in his view, Ferguson was just doing his
job [A.B. 464/46-47; 495/1-5]. A number of other observers expressed concern about Ferguson’s
attitude and treatment of Varley. Two voiced their disapproval to Ferguson directly, and one called the
head R.C.M.P. sergeant just after 4 a.m. to complain [A.B. 692/1-694/40; 1004/26-1006/21; 1446/22-
42; 1449/18-1450/31; 1524/36-1525/10].
 

[19]           With respect to the events at the hospital, the trial judge concluded:
 

– Varley was highly excited and agitated at the hospital, while in the police vehicle, and
later at the detachment.

 
– Varley was consumed with fear about his fiancée who had gone missing. He did not
want to be in jail.

 
– The altercation at the hospital was not sufficiently serious to give rise to the
subsequent shooting. A security person on duty at the hospital who witnessed the scuffle
described Ferguson as “pretty calm” and “just doing his job”.

 
– There was not a simmering anger on Ferguson’s part, which may have been a factor in
the shooting of Varley, as a result of the altercation at the hospital, or the fact that
Varley kicked out the police car window.

 
                                                            [Ferguson at para. 3.1, 3.2, 3.10 and 3.11; A.B. 1943, 1945]
 
In light of these findings, it is the events occurring a few moments later at the Pincher Creek R.C.M.P.
detachment that are most relevant for sentencing purposes.
 
[20]           A cell watchman was on duty at the detachment when Ferguson arrived with Varley. The
watchman testified that Varley was agitated and quite resistive from the start [A.B. 1352/30-1353/21].
Ferguson searched Varley, took some personal effects from him and placed them on the counter [A.B.
1353/37-1354/6]. Ferguson removed Varley’s handcuffs without resistance and either Ferguson took
Varley’s shoes off or Varley removed his own shoes [A.B. 1354/35-1357/5-29; 1600/6-16; A.B. XIII,
E38-40]. Ferguson told Varley he was going to be placed under arrest and held in a cell, and the
watchman said Varley was not very happy about that [A.B. 1359/6-47]. Because Varley was
continuously resisting, Ferguson carried or pushed Varley, to prod him into the cell [A.B. 1360/25-
1362/12]. The watchman unlocked the cell for Ferguson and returned to his desk, pulling the door to
the cell area shut [A.B. 1366/7-9]. He described Ferguson as very calm throughout, and commented
that when he left the two men in the cell, he assumed everything was under control [A.B. 1366/40-
45;1400/9-13].
 

[21]           The only living witness to what transpired thereafter is Ferguson himself. Several hours after
the shooting, Ferguson participated in an audio-taped interview with John Cantafio, a sergeant with the
R.C.M.P. Major Crimes (South) Division [A.B. XIII, E24-77]. The next day, October 4, 1999,
Ferguson participated in a video-taped re-enactment of the shooting [Trial Exhibit 38] and, on October
13, 1999, he had a second interview with Cantafio, which was recorded by audio and video [A.B. XIII,
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13, 1999, he had a second interview with Cantafio, which was recorded by audio and video [A.B. XIII,
E109-175]. The interviews and re-enactment took place after Ferguson had been chartered and
cautioned, and had sought the advice of legal counsel.
 
[22]           When they entered the cell, Ferguson was wearing R.C.M.P. boots and Varley was in his
stocking feet [A.B. 1629/39-1630/12]. The floor of the cell was somewhat slippery [A.B. 1630/5-6].
Ferguson’s pepper spray was buried in a deep pocket in his cargo pants [E61-62]. He did not have his
expandable police baton with him, but was wearing his firearm in his duty belt [ibid].
 
[23]           The two men were approximately the same height, but Ferguson was 15 to 20 pounds heavier
than Varley [A.B. 1629/1-8; E31]. Ferguson described himself as superior to most officers in terms of
marksmanship and outlined his extensive firearms training [A.B. 1571/14-1580/16; 1637/46-1639/22].
In particular, he was part of a military back-up or containment team, which involved training over and
above R.C.M.P. standard courses [A.B. 836/34-839/23]. He also regularly lifted weights and had
completed seven years of martial arts instruction [A.B. 1629/16-22; E154]. Varley had little knowledge
of, or interest in, firearms [A.B. 382/12-24; 1497/11-18]. At the time of the incident, Varley’s blood
alcohol level was approximately 2.0 milligrams of alcohol per 100 millilitres of blood [A.B. 1660/44-
46].
 
[24]           Ferguson described what occurred in the cell in his statements at the October 1999 interviews.
Varley was arguing with him when they entered the cell, saying he wanted out of jail [E44; 121]. The
next thing Ferguson knew, they were grappling [E44]. Varley pulled Ferguson’s bulletproof vest over
his head, and it dropped to the ground [E45-46; A.B. 1603/36-1604/40]. Suddenly, Ferguson looked
down to find that Varley had pulled his gun half-way out of its holster [E48; A.B. 1605/1-20]. When
Ferguson saw this he “went through the roof” [E130-131]. He feared that Varley would use the gun on
him, and was “scared to death” [E72;123]. Ferguson focused his total attention on the gun, which by
that time was completely unholstered, and grabbed it with both hands, wrestling it free from Varley’s
grip [E48; 55-57]. Then, as Varley reached for Ferguson with one of his hands, Ferguson looked at
Varley’s abdomen area and pulled the trigger [E48-49; 57-60; 74]. He then raised the gun and shot
Varley in the head [ibid]. Ferguson said he did not have time to think between the two shots; it was all
instinctive [E48-49; 60; 101; 107; 126; 135; 173-174]. He acknowledged that he was aiming to hit
Varley with the bullets – to stop him – because he believed if Varley got his gun, Varley would shoot
him [E58-61;72-74].
 
[25]           Varley lay in the fetal position bleeding, his breathing laboured [A.B. 1654/17-31; E49]. At
4:10 a.m. the R.C.M.P. telecommunications centre received a call from Ferguson advising that Varley
had been shot [A.B. 509/31-43].
 

[26]           Sgt. Cantafio gave evidence at trial that the impression he had at the end of the October 3, 1999
interview, based on Ferguson’s hand gestures, was Ferguson holding the gun in his right hand on his
right side [A.B. 592/13-40]. After the first bullet hit Varley in the abdomen, Varley bent over
somewhat, but was still standing [A.B. 592/40-41]. Then Ferguson raised the gun and fired the second
shot, hitting Varley in the ear [A.B. 592/41-43]. Cantafio confirmed that at the time of that interview
Ferguson was struggling to remember various aspects of the altercation in the cell, and admitted to
various possibilities [A.B. 596/46-597/2; 647/11-35]. Cantafio observed some element of memory
deficiency [A.B. 647/37-648/6].
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[27]           In the video re-enactment Ferguson participated in on the afternoon of October 4, 1999, he
demonstrated that after the first shot to the abdomen Varley was bent over somewhat and turning away
from him. He then tracked Varley’s head, aimed, and fired the second shot.
 
[28]           Medical and blood spatter evidence were consistent with Varley being bent over, at least
slightly, clutching his abdomen, when the shot to the head was fired [A.B. 808/33-37; 816/7-817/10;
1173/6-20]. That bullet entered the left side of the skull three inches above and slightly behind
Varley’s left ear, travelled through the brain at a slight downward and forward angle, and emerged on
the right side of the skull just forward of and two inches above the right ear [A.B. 795/13-796/20]. It
became embedded in the wall about 13 inches from the floor [A.B. 1635/8-10]. Forensic evidence
established there was no gunshot residue on Varley’s t-shirt or near the entrance wound to the head,
indicating that both shots were fired at a range greater than nine inches from the muzzle to the point of
impact [A.B. 966/44-968/3]. The gun had an 11-pound trigger, a significant safety feature that
prevented it from discharging accidentally [A.B. 938/17-939/17].
 
[29]           Ferguson’s trial testimony in 2004 contradicted his 1999 statements to some extent. At trial, he
denied intentionally aiming at Varley’s abdomen or head; rather, he said the first shot was just pointed
generally at Varley, and then he saw Varley’s head near the barrel of the gun when he fired the second
time [A.B. 1606/1-1607/11; 1631/27-1632/11]. He also testified that when the second shot was fired,
he and Varley were still struggling for the gun and he hadn’t regained control of it [A.B. 1630/38-
1632/16]. When confronted at trial with these inconsistencies, Ferguson said that during the video-
taped re-enactment he was describing different possible scenarios and trying to piece together what
might have happened; although he said on the video that he tracked Varley’s head, aimed and fired,
that was only a possible scenario and was not what in fact occurred [A.B. 1631/22-25].
 
[30]           The trial judge found the following facts:
 

– Varley tried to get past Ferguson in the cell and assaulted Ferguson in the process.
 

– Varley was able to get control of Ferguson’s gun, which was in Ferguson’s service
holster, and had pulled the gun out of the holster.

 
– Ferguson was able to regain control of the gun and fired two shots at Varley.

 
                                                                                                                    [at para. 3.3, 3.4 and 3.5.]

 
The judge did not specifically address the two versions of evidence given by Ferguson; however, by
finding that Ferguson regained control of the gun before firing, he implicitly rejected Ferguson’s trial
testimony that they were struggling for the gun at the time the second shot was fired.
 
[31]           The events in the holding cell occurred in a compressed time frame [E144-147; A.B. 1368/40-
1370/29; 1606/1-10; 1678/25-33]. Ferguson estimated they were in the cell a total of thirty to sixty
seconds before the last shot was fired [E144-145]. The trial judge found the shots were fired between
less than a second and three seconds apart: at para. 40.
 



09/27/2006 09:31 AMR. v. Ferguson, 2006 ABCA 261 (CanLII)

Page 10 of 54http://www.canlii.org/ab/cas/abca/2006/2006abca261.html

[32]           The judge was satisfied that Ferguson honestly believed he was in danger of death or grievous
bodily harm and was acting in self-defence when he fired the first shot: at para. 3.6. However, he
found that “there was not that same fear of death once the first shot, which struck Mr. Varley in the
abdomen, had been fired. Because there was not the same fear, there was then no longer a need to fire
the second shot” [A.B. 1944/29-31; Ferguson at para. 3.7-3.8]. The trial judge found that the second
shot was not a deliberate shot to the head, because the jury found no intent to cause death or grievous
bodily harm. Instead, it “was simply a shot fired unnecessarily in close quarters and which could or
would, in the normal course of events, be dangerous” [A.B. 1944/37-41]. He concluded at A.B.
1945/20-28:
 

That shooting occurred because of a number of unfortunate circumstances: Mr. Varley’s
concern for his fiancée; Mr. Varley’s determination not to remain in jail; a further
altercation at the jail; a struggle for a loaded gun; a serious threat; instinct, training and
a failure to fully appreciate the consequences of firing the second shot.

 
[33]           This characterization of the shooting being caused by a number of factors is supported by the
evidence. However, in his sentencing reasons, the trial judge placed a different and greater emphasis on
the "instantaneous" and “instinctive” aspects of the second shot.  For example, he found that the second
shot was "an almost instantaneous reaction": at para. 35. He stated at para. 40:
 

I emphasize that the jury in this case concluded that the first shot was fired in self
defence. The second was instinctive.

 

[34]           This description suggests that the two shots were fired in rapid succession, with no time or
reflection in between. Such a characterization is inconsistent with the judge’s other fact findings and
with the jury’s verdict. The judge concluded that Ferguson honestly believed he was in danger of death
or grievous bodily harm when he fired the first shot, but did not have the same honest belief at the time
he fired the second shot. Therefore, based on the facts he found, there was a sufficient temporal gap
between the two shots to permit Ferguson to reflect on and change his view about his personal danger.
Labelling the second shot as instantaneous and instinctive is inconsistent with this finding. Moreover,
had the jury found the first shot to have been fired in self defence and the second shot to have been
instantaneous and purely instinctive, there would have been no reason to draw a distinction between the
two shots. The jury would have concluded that the second shot was also fired in self-defence and
acquitted Ferguson. But that was not the jury's verdict.
 
[35]           The jury was properly instructed on self defence and manslaughter and there was ample
evidence to support the manslaughter verdict. The facts could be interpreted in many ways that are
consistent with the jury’s conclusion that Ferguson did not have the requisite intent for murder. For
example, although the jury was asked to decide whether the second shot was fired in self defence, it
was still open to them to conclude that neither shot was fired in self-defence, Ferguson acted
instinctively, but he misjudged the situation and his instincts were wrong. Those were not the facts
found by the judge, however.
 
[36]           I do not read the judge’s sentencing reasons and his characterization of the second shot as a
direct or intentional challenge to the verdict, but that is the effect. To the extent his characterization is
inconsistent with the verdict, it is in error. The judge was entitled to find that the first shot was fired in
self-defence and the second shot was not, and that Ferguson’s instincts played a role in the shooting.
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self-defence and the second shot was not, and that Ferguson’s instincts played a role in the shooting.
However, his characterization of the second shot as “instantaneous” and “instinctive” is not sustainable.
 
[37]           The judge’s reference to training also requires clarification because it may have informed his
incorrect characterization of the second shot. The trial judge found that “Ferguson’s training taught him
to fire two shots when faced with a life threatening situation” and the “[second] shot was fired as a
result of his firearms training with the R.C.M.P.”: at paras. 35-36.
 
[38]           Ferguson’s training was a factor in the shooting. However, the evidence does not support a
finding that the R.C.M.P. trains officers to fire two shots when they are not acting in self defence.  The
judge found that Ferguson did not honestly believe he was in danger of death or grievous bodily harm
when he fired the second shot. Thus, the “life threatening situation” referred to by the trial judge no
longer existed at the time of the second shot. If the judge was implying that Ferguson was trained to
fire two shots in these circumstances (when the threat to his life was defused with the first shot and
Ferguson knew that to be the case), he was in error.
 
III.      CONDITIONAL SENTENCE
 
[39]           Before delving into the constitutional issues, a preliminary issue must be addressed: whether a
conditional sentence is legally available as a sentence for the crime Ferguson committed.
 

[40]           As noted, instead of the mandatory minimum four-year jail term stipulated in s. 236(a) of the
Criminal Code, the trial judge imposed a sentence of two years less a day to be served in the
community. Section 742.1 of the Criminal Code, which sets out the threshold requirements for a
conditional sentence, provides that such a sentence cannot be imposed for “an offence that is
punishable by a minimum term of imprisonment.” In R. v. Proulx, 2000 SCC 5 (CanLII), [2000] 1 S.C.R.
61 at para. 48, the Supreme Court confirmed that offences with a minimum term of imprisonment are
excluded by statute from the conditional sentencing regime. This exclusion is offence-specific, not
offender-specific. Thus, granting a constitutional exemption to an offender (Ferguson) does not make
the offence he committed eligible for a conditional sentence. In order to sentence Ferguson to a term of
imprisonment to be served in the community, the trial judge had to strike down s. 742.1 or s. 236(a) as
unconstitutional. As he did neither, the two-year conditional sentence imposed has no basis in law and
cannot stand.
 
IV.      CRUEL AND UNUSUAL PUNISHMENT
 
A.        Introduction
 
[41]           Ferguson brought a s. 12 challenge to the minimum four-year sentence for unlawful act
manslaughter committed with a firearm. Section 12 guarantees that “[e]veryone has the right not to be
subjected to any cruel and unusual treatment or punishment”. The first constitutional issue in this
appeal is whether the judge misapplied the test for determining that a four-year sentence would be
cruel and unusual punishment and incorrectly found a Charter infringement in Ferguson’s case.
 
[42]           Whether a Charter right has been breached is a question of mixed fact and law. Facts relied on
in determining a breach deserve deference, absent a palpable and overriding error. See R. v. Chang
2003 ABCA 293 (CanLII), (2003), 339 A.R. 278, 2003 ABCA 293 at para. 7 and R. v. Ngo
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2003 ABCA 293 (CanLII), (2003), 339 A.R. 278, 2003 ABCA 293 at para. 7 and R. v. Ngo
2003 ABCA 121 (CanLII), (2003), 175 C.C.C. (3d) 290, 2003 ABCA 121 at para. 15. When there is an
extricable error of law in the trial judge’s analysis, the standard of review is correctness: Housen v.
Nikolaisen, 2002 SCC 33 (CanLII), [2002] 2 S.C.R. 235, 2002 SCC 33 at para. 8.
 
[43]           The four-year mandatory minimum sentences for manslaughter with a firearm and several other
firearms-related offences came into force in 1996, as a result of the Firearms Act. In the last ten years,
challenges to these sentences based on cruel and unusual punishment have been largely unsuccessful.
For example, appellate courts have rejected challenges to the four-year minimum sentences for robbery
with a firearm, kidnapping with a firearm and discharging a firearm with intent to endanger life: R. v.
Morrisey, 2000 SCC 39 (CanLII), [2000] 2 S.C.R. 90, 2000 SCC 39 at para. 71. In Morrisey, the Supreme
Court rejected a s. 12 challenge to the four-year minimum sentence for manslaughter by criminal
negligence committed with a firearm, an offence sharing many attributes with the crime Ferguson
committed.

 
[44]           The Supreme Court has confirmed that an excessive or disproportionate sentence is not cruel
and unusual punishment. The criterion to apply is “gross disproportionality”, defined as “whether the
punishment prescribed is so excessive as to outrage standards of decency”: R. v. Latimer,
2001 SCC 1 (CanLII), [2001] 1 S.C.R. 3 at paras. 73-78. The punishment must be “so grossly
disproportionate” that Canadians would find it “abhorrent or intolerable”: Morrisey at para. 26.
 
[45]           According to Latimer, the factors to be applied in assessing whether a sentence is grossly
disproportionate (as set out in R. v. Smith, 1987 CanLII 64 (S.C.C.), [1987] 1 S.C.R. 1045) include the
gravity of the offence, the personal characteristics of the offender and the particular circumstances of
the case. Further, applying the reasoning of Gonthier J. for the majority in R. v. Goltz,
1991 CanLII 51 (S.C.C.), [1991] 3 S.C.R. 485 and Morrisey, a contextual s. 12 analysis must consider the
actual effect of the punishment on the individual, the penological goals and sentencing principles on
which the sentence is fashioned, the existence of valid alternatives to the punishment and a comparison
of punishments imposed for other crimes in the same jurisdiction. Not all these matters will be relevant
and no one factor will determine gross disproportionality. Finally, in weighing s. 12 considerations, a
court must consider and defer to the valid legislative objectives underlying the criminal law
responsibilities of Parliament, and, as such, gross disproportionality will only be found on rare and
unique occasions.
 
[46]           The trial judge found that applying the four-year sentence to Ferguson’s crime constituted cruel
and unusual punishment, concluding that “an informed public would consider that four years
imprisonment for this particular offender would [be] intolerable”: at para. 50.
 
[47]           As will be discussed below, the trial judge committed legal errors in his s. 12 analysis. A proper
assessment leads to the conclusion that the four-year mandatory minimum sentence for manslaughter
with a firearm does not constitute cruel and unusual punishment in Ferguson’s case.
 
B.        Gravity of the offence
 
[48]           A s. 12 inquiry begins with an assessment of the gravity of the offence, which involves a
consideration of the consequences and character of Ferguson’s actions. In this case, the trial judge
appropriately characterized the consequences of the crime of unlawful act manslaughter as “very
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appropriately characterized the consequences of the crime of unlawful act manslaughter as “very
serious”: at para. 44. As the majority noted in R. v. Creighton, 1993 CanLII 61 (S.C.C.), [1993] 3 S.C.R.
3 at para. 21 in relation to manslaughter, “[t]here can be no conduct in our society more grave than
taking the life of another without justification.”
 

[49]           Analysis of the character of Ferguson’s actions is much more involved, requiring an
examination of two distinct but related factors: the criminal fault or mens rea element of the crime he
committed (Latimer at para. 82; Morrisey at para. 36), and his overall moral blameworthiness
(Creighton at para. 86; Morrisey at para. 74).
 
1.         Mens Rea
 
[50]           Subsections 222(5)(a) and (b) of the Criminal Code outline two routes to manslaughter: causing
the death of another human being by means of an unlawful act (the crime in this case), or by means of
criminal negligence. When a firearm is used in the commission of either type of manslaughter, the
mandatory minimum sentence is four years under s. 236(a).
 
[51]           In Morrisey, the Supreme Court rejected a constitutional challenge to the four-year minimum
sentence for manslaughter by criminal negligence committed with a firearm. Due to the similarities
between the two types of manslaughter, this decision presented a formidable obstacle for Ferguson’s
claim that the four-year minimum sentence for unlawful act manslaughter constituted cruel and unusual
punishment in his case. He therefore attempted to distinguish Morrisey, by arguing that the offence of
manslaughter by criminal negligence has a higher mens rea than unlawful act manslaughter, and that
his own conduct was less morally blameworthy.
 
[52]           Ferguson has not provided any authority for the proposition that manslaughter by criminal
negligence involves a higher mens rea than unlawful act manslaughter. Generally speaking, the two
offences are very similar. The legal principles underlying the two types of manslaughter were
discussed by the majority of the Supreme Court in Creighton. Noting that manslaughter is, by
definition, an unintentional crime because an offender does not intend to kill, the majority treated the
degree of mens rea for the two types of manslaughter interchangeably. Other courts have also
commented on the considerable overlap between these two species of manslaughter: R. v. Colville,
2005 ABCA 319 (CanLII), (2005), 53 Alta. L.R. (4th) 226, 2005 ABCA 319 at para. 18 citing Morrisey;
R. v. K.R.T. 2005 MBCA 78 (CanLII), (2005), 195 Man. R. (2d) 89, 2005 MBCA 78 at para. 5.
 
[53]           In order to assess Ferguson’s argument, it is necessary to consider the facts and mens rea
element identified by the Supreme Court in Morrisey. Morrisey was drinking with a friend at an
isolated camp in the woods, and taking prescription drugs. While holding a rifle, which he knew to be
loaded, he jumped up on the bunk where his friend was sleeping, but lost his footing. The gun
discharged and the bullet struck his friend in the head, killing him instantly. There was no evidence that
Morrisey intended to aim the gun at his friend. The majority considered these facts, and two reasonable
hypotheticals – a person playing around with a gun and a hunting trip gone awry – and concluded that
the four-year mandatory minimum sentence was constitutional in those cases.
 

[54]           As the facts and reasonable hypotheticals in Morrisey illustrate, those convicted of
manslaughter by criminal negligence often lack any subjective mens rea or intent to injure. However,
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manslaughter by criminal negligence often lack any subjective mens rea or intent to injure. However,
the Supreme Court has made it clear that this offence does not punish mere careless or accidental
activity. Accordingly, there is an objective mens rea component with two requirements: the act must
involve a marked departure from the standard of a reasonable person, and constitute a “wanton and
reckless disregard for life and safety”: Morrisey at para. 36.
 
[55]           The mens rea component for unlawful act manslaughter is different. Unlawful act manslaughter
involves the commission of a predicate unlawful act that is dangerous: Creighton at para. 73;  R. v.
DeSousa, 1992 CanLII 80 (S.C.C.), [1992] 2 S.C.R. 944 at 962. The mental element is the intention to
commit the underlying unlawful act, coupled with objective foresight of the risk of bodily harm that is
neither trivial nor transitory: Creighton at para. 24.
 
[56]           The mens rea element for the two types of manslaughter will be the same when the predicate
offence in the unlawful act manslaughter involves negligence or carelessness. In that case, the court
reads in a requirement that the carelessness or negligence be a marked departure from the standard of
the reasonable person and constitute a wanton and reckless disregard for the lives and safety of others:
Creighton at para. 114; Morrisey at para. 36. However, in many other cases the underlying offence will
have a higher subjective mens rea element than negligence or carelessness, making the conduct
involved more morally culpable than manslaughter by criminal negligence.
 
[57]           Consequently, in assessing Ferguson’s crime of unlawful act manslaughter, the mens rea for the
predicate offence he committed must be examined. In charging the jury on unlawful act manslaughter,
the trial judge identified the underlying act as “an unlawful assault on Darren Varley” [A.B. 1877/36-
37]. Assault under s. 266 requires proof of intent to apply force to another person without consent. The
facts certainly support a predicate offence of assault; however, for purposes of assessing the gravity of
Ferguson’s conduct, they might also support a more serious predicate offence with a higher mens rea,
such as aggravated assault under s. 268. Aggravated assault requires proof of intent to apply force to
another person without consent, coupled with objective foresight of the risk of bodily harm: R. v.
Williams, 2003 SCC 41 (CanLII), [2003] 2 S.C.R. 134, 2003 SCC 41 at para. 22.
 
[58]           The trial judge seems to have accepted Ferguson’s argument that the mens rea element is higher
for manslaughter by criminal negligence than for unlawful act manslaughter. In granting a
constitutional exemption, he emphasized at para. 37:
 

This was not the action of a person showing a wanton or reckless disregard for the life
or safety of others. There was not the gross negligence which accompanies and which is
a necessary part of the offence of criminal negligence causing death.

 

This statement indicates that the trial judge measured the mens rea for Ferguson’s crime against the
mental element for a different offence. By using the wrong criteria, he erred in law. In the result, the
trial judge failed to analyze the mens rea component of the unlawful act manslaughter committed by
Ferguson, including the underlying unlawful act. The mens rea component for Ferguson’s crime was
not lower than the mens rea component for manslaughter by criminal negligence in Morrisey, and the
s. 12 decision in Morrisey is not distinguishable on that basis.
 
2.         Moral blameworthiness
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[59]           In addition to a review of the mens rea, in manslaughter cases an assessment of the gravity of
the offence must involve a comprehensive consideration of moral blameworthiness. This is necessary
because cases involving unlawful act manslaughter vary widely, ranging from near accident to near
murder. In Creighton, the majority noted that because manslaughter can occur in a variety of
circumstances, the sentence must be tailored to reflect the degree of moral fault of the offender and
must be based on the offender’s moral blameworthiness: at para. 86, citing R. v. Martineau,
1990 CanLII 80 (S.C.C.), [1990] 2 S.C.R. 633 at 647. See also Morrisey at para. 74, per Arbour J.
Building on the Creighton analysis, this court has created a template for assessing moral
blameworthiness in manslaughter cases, often referred to as a “Laberge analysis”: R. v. K. K. L.
(1995), 165 A.R. 375.
 
[60]           An assessment of moral culpability involves a consideration of the particular circumstances of
the case including: the nature, quality and gravity of the act; the method and manner by which the act
was committed; the offender’s awareness of the risk; and what should have been in the offender’s
mind, had he or she acted reasonably. One begins the analysis by classifying culpability  on the basis of
subjective and objective intent. The lowest level of moral blameworthiness is simply the mens rea the
crown must prove: that a reasonable person would know the unlawful act would subject Varley to the
risk of bodily harm. A more culpable level would be that Ferguson knew the conduct would put Varley
at risk of, or cause, bodily injury. Thus, subjectively, the more Ferguson’s “intention” or “awareness”
approached the point at which he knew or was wilfully blind or reckless to the fact the unlawful act
would not only put Varley at risk of death, but would actually cause death, the higher the culpability.
Similarly, the more Ferguson’s conduct approached the point that he ought to have known (objectively)
that life-threatening injuries would result, the more culpable he is.
 
[61]           Mens rea is only the starting point. To complete the moral blameworthiness assessment, the
court must consider other circumstances that would aggravate and mitigate culpability. There are many
relevant factors and all must be blended and balanced.
 
[62]           In his sentencing reasons, the trial judge alluded to the Laberge analysis, stating: “[i]f I were to
place Mr. Ferguson on this ladder of moral culpability, given the facts which the jury must have
concluded, he would have been on the very lower rungs”: at para. 32. At paras. 36 and 37, he indicated
the jury’s finding that Ferguson lacked the subjective intent required for second degree murder was an
important component in his determination of Ferguson’s moral culpability.

 
[63]           An assessment of moral culpability is a question of mixed fact and law. Appellate courts must
defer to a trial judge’s fact findings and inferences, absent palpable and overriding error or an
extricable error in legal principle. Here the judge considered some of the relevant factors in his moral
blameworthiness analysis; however, he erred in principle by relying on the facts the jury must have
found to convict Ferguson and the fact that Ferguson did not have the requisite subjective intent for
murder.
 
[64]           As discussed above, the judge’s fact-finding process was flawed because he attempted to follow
the jury’s logical process and ascertain the facts they must have thought or found in order to convict,
instead of conducting an independent assessment. The jury’s task at trial was quite different from the
judge’s task in sentencing. The jury only considered whether they were satisfied, beyond a reasonable
doubt, that Ferguson had the requisite mens rea for the crime: they did not address his objective or
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doubt, that Ferguson had the requisite mens rea for the crime: they did not address his objective or
subjective intent or consider the many other factors necessary for assessing moral culpability. Because
the trial judge’s assessment of moral culpability focused on the jury’s fact findings, his analysis was
deficient.
 
[65]           Reliance on Ferguson’s lack of subjective intent to commit murder was equally problematic.
Manslaughter is an unintentional crime because death or grievous bodily harm was not intended. The
lack of intent is accounted for in the penalty, which is “typically less than for its intentional
counterpart, murder”: Creighton at para. 87. The fact that Ferguson lacked the subjective intent for
murder is not a relevant consideration in assessing his moral blameworthiness for manslaughter. It is
precisely because Ferguson did not have the requisite subjective intent for murder that he was
convicted of manslaughter, triggering the requirement for the judge to independently assess his moral
culpability.
 
[66]           Consequently, the judge did not correctly classify Ferguson’s culpability on the basis of his
objective and subjective intent, the first requirement in the moral culpability analysis. He pegged
Ferguson’s moral blameworthiness at an artificially low level, then discounted it further for mitigating
factors. In the result, he found insufficient moral blameworthiness to support a four-year sentence.
 

[67]           Had the trial judge considered the correct factors in performing the preliminary classification of
Ferguson’s culpability, the starting point for his moral blameworthiness assessment would have been
significantly higher. The judge made a critical finding that Ferguson had regained control of the gun
before firing [Ferguson at para. 3.5]. At that point, Varley was unarmed and intoxicated, in his t-shirt
and socks. The shots were fired in very close quarters. Ferguson admitted he knew that if he pulled the
trigger he would hit Varley and that he was aiming to hit him – to stop him – because he believed if
Varley got his gun, Varley would shoot him: [A.B. XIII, E58-61,72,74]. Both objective foresight and
subjective intent were clearly present: Ferguson formed the intention to shoot Varley at very close
range and knew this was likely to put Varley at risk of, or cause, life-threatening injuries. The trial
judge also made a specific finding that at the time he fired the second shot, Ferguson did not honestly
believe he was in danger of death or grievous bodily harm [A.B. 1944; Ferguson at para. 3.7-3.8].
Having wounded Varley and stopped any threat with the first shot, the second fatal shot to the head
was not only “unnecessary” or “negligent” (as the judge characterized it in paras. 3.9 and 36), it was
criminal. On the basis of this preliminary assessment, Ferguson would have a high level of moral
culpability.
 
[68]           Ferguson argues that his conduct was less morally culpable because he was acting in self-
defence, but used excessive force in defending himself. He contends that his scenario is not on the 
“near accident” to “near murder” scale of moral blameworthiness, but is “near self-defence”, a level
less culpable than “near accident”.
 
[69]           Self-defence is a complete defence to murder. Had it been accepted, Ferguson would have been
acquitted. But it was rejected because, at the time Ferguson fired the second shot, he did not honestly
believe he was in danger of death or grievous bodily harm. At that point, the threat had ended, there
was no continuing threat and he no longer believed he was in danger. In light of these fact findings and
the elements of self-defence under s. 34(2) of the Criminal Code, the second shot cannot be described
as “excessive force”, nor can this case be characterized as “near self-defence”.
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[70]           The remaining factors to be considered in the assessment both increase and reduce Ferguson’s
moral culpability. The judge found that Ferguson was in a position of trust towards Varley, making him
more morally culpable: at para. 39. Ferguson’s extensive firearms training was also an aggravating
factor: ibid. On the other hand, Ferguson’s actions were not planned; he had little time to consider
what to do when faced with a detainee who had his gun, and his instincts and training played a role.
The fact that Varley initiated the altercation in the cell by grabbing for Ferguson’s gun is a further
mitigating factor that reduces Ferguson’s moral blameworthiness: R. v. Sandercock
1985 CanLII 104 (AB C.A.), (1985), 62 A.R. 382 (C.A.) at para. 29; R. v. Simcoe
2002 CanLII 5352 (ON C.A.), (2002), 156 O.A.C. 190 at paras. 16-17.
 
3.         Conclusion - gravity of the offence
 

[71]           When the Laberge analysis was crafted, the mandatory minimum sentence for manslaughter
committed with a firearm had not yet been enacted. Thus, the analysis applied generally to all
manslaughter offences and, because there was no minimum sentence, offenders with lower levels of
moral blameworthiness could receive provincial jail time or, on rare occasions, a suspended sentence.
Since enactment of the minimum sentence in s. 236(a), the form of the Laberge analysis has not
changed, but the sentencing range for manslaughter committed with a firearm has increased. As
discussed by Arbour J. in her concurring opinion in Morrisey at para. 75, and accepted by this court in
Colville at paras. 21-22, the four-year sentence is an inflationary floor, applicable to the so-called 
“best” offender.
 
[72]           Pursuant to s. 718.1 of the Criminal Code, a sentence must be proportionate to the gravity of
the offence and the degree of responsibility of the offender. An assessment of the gravity of Ferguson’s
offence is also critical to the s. 12 analysis. When Ferguson’s subjective and objective intent are
examined, the gravity of his offence is high. Mitigating factors reduce his moral culpability, but not to
the extent that the mandatory minimum sentence is grossly disproportionate in his case. Ferguson is not
better than the “best offender”, described by Arbour J. as deserving of the four-year sentence.
 
C.        Personal characteristics of the offender and particular circumstances of the case
 
[73]           A s. 12 assessment mandates a consideration of “the personal characteristics of the offender
and the particular circumstances of the case in order to determine what range of sentences would have
been appropriate to punish, rehabilitate or deter this particular offender or to protect the public from
this particular offender”: Latimer at para. 74. This determination often involves a balancing of
aggravating and mitigating considerations: Goltz at 512-13; Morrisey at para. 38.
 
[74]           As discussed above, the trial judge recognized two important aggravating factors: Ferguson was
well trained in the use of firearms and in a position of trust with respect to Varley, and, as such, his
standard of care as a police officer was higher than would be expected of a normal citizen: at para. 39.
The mitigating factors also weigh heavily in the analysis. Ferguson served as an R.C.M.P. constable for
19 years and was well respected during that time. He had no criminal record. He was on duty that night,
and acted in a compressed time frame to what had been a perceived threat. The fact Varley initiated the
altercation was also a strong mitigating factor.
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[75]           Ferguson is not, and never was, a danger to the unsuspecting public. He is no longer a member
of the R.C.M.P., and given his exemplary record both on and off the force, there is no reason to expect
he will re-offend. The sentencing goals of protection of the public, individual rehabilitation and specific
deterrence do not present themselves in this case. However, the Supreme Court has confirmed that it is
not necessary for a sentence to simultaneously pursue all sentencing principles in order to be
constitutional under s. 12: Morrisey at para. 46; Latimer at para. 86. This issue was at the forefront in
Latimer, as it was clear that Latimer, like Ferguson, did not require individual rehabilitation or
deterrence, and was not a threat to the public. Nonetheless, the Supreme Court held that the mandatory
minimum sentence for second degree murder (life imprisonment with no eligibility for parole for ten
years) did not violate Latimer’s s. 12 rights due to the gravity of his offence and the need to denounce
his conduct and deter others from committing such a crime.
 

[76]           General deterrence is a consideration in this case because law enforcement practices that pose a
danger to police officers and citizens must be discouraged. Had Ferguson entered the cell armed only
with a can of pepper spray, this tragedy would not have occurred. Evidence at trial indicated that,
although there was no requirement to carry a gun into a holding cell, it was general practice to do so at
the Pincher Creek detachment. At the appeal hearing, the panel was advised that as a result of this
incident, R.C.M.P. policy now stipulates that officers are not permitted to carry a firearm when placing
a detainee in a holding cell.
 
[77]           Predominately though, the goal of the sentence in this case should be to denounce and punish
Ferguson’s conduct. Although it is impossible to repair the harm caused by Varley’s death, the
sentence can promote a sense of responsibility for the offence of manslaughter and reflect society’s
denunciation of that crime.
 
D.        Effect of the four-year minimum sentence
 
[78]           A contextual approach to the s. 12 inquiry requires an assessment of the actual effect of the
punishment on Ferguson. In this respect, the nature, conditions and duration of the sentence must be
considered: Morrisey at para. 41, citing Smith and Goltz.
 
[79]           The trial judge considered the manner in which Ferguson’s sentence would be served,
concluding that, as an ex-R.C.M.P. officer, he would have a difficult time and would need to be placed
in protective custody for his personal safety: at para. 45. This type of custody could require that
Ferguson, who now suffers from a post-traumatic stress disorder, be confined to a cell 23 hours a day,
making the effects of the sentence more harsh. However, such a sentence is not “cruel and unusual
punishment” because s. 121 of the Corrections and Conditional Release Act, S.C. 1992, c. 20, gives
parole authorities discretion to grant parole any time the offender’s physical or mental health would be
seriously damaged by continued confinement.
 
[80]           The duration of the sentence is also relevant. The trial judge gave Ferguson three-to-one credit
for the 70 days he spent in remand, which would reduce a four-year sentence to approximately three
years and five months. Consequently, deduction of the time Ferguson spent in pre-trial custody would
mitigate the effect of the mandatory sentence.
 
[81]           The possibility of day and full parole should be considered in assessing the constitutionality of
a sentence: Morrisey at para. 41 citing Luxton at 725 and R. v. Lyons, 1987 CanLII 25 (S.C.C.), [1987] 2
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a sentence: Morrisey at para. 41 citing Luxton at 725 and R. v. Lyons, 1987 CanLII 25 (S.C.C.), [1987] 2
S.C.R. 309 at 339-43. The relevant consideration is eligibility for parole, not whether parole is actually
granted, because that is very much dependent on the offender’s conduct in prison, something beyond
the court’s control.
 

[82]           Here the trial judge erred by not considering the prospect of parole. The Corrections and
Conditional Release Act provides for full parole eligibility after one-third of a sentence is served, with
day parole eligibility six months earlier: s. 119(1)(c)(i), s. 120(1). Accordingly, on a jail sentence of
three years and five months (the mandatory four years less seven months’ credit for pre-trial custody),
Ferguson would have been eligible for day parole after serving slightly less than eight months, and for
full parole after less than 14 months. This is a significant reduction in the term of imprisonment and a
compelling circumstance in assessing whether the sentence was cruel and unusual.
 
E.         Alternatives to the punishment and comparison of punishments in the same jurisdiction
 
[83]           A s. 12 analysis requires a consideration of valid alternatives to the punishment and a
comparison of punishments imposed for other crimes in the same jurisdiction.
 
[84]           Several cases involving manslaughter with a firearm, decided before the mandatory minimum
sentence came into force in 1996, were brought to the attention of the trial judge and the panel on
appeal. In those cases, sentences of less than four years were imposed. Ferguson did not provide any
post-1996 cases with comparable facts for consideration.
 
[85]           In Colville, this court addressed the precedential value of cases decided prior to the coming into
force of the mandatory minimum sentences for certain firearms-related offences, and accepted that a
mandatory minimum sentence “must act as an inflationary floor, setting a new minimum punishment
applicable to the so-called ‘best’ offender”: at paras. 21-22. In the present case, the trial judge
discussed the pre-1996 cases noting that “[i]t is quite evident that the range of sentences for
manslaughter goes from a low of a suspended or conditional sentence to a high of eight years and even
further”: at para. 29. The judge should not have relied on these cases without recognizing the new four-
year floor created by the 1996 amendments. Moreover, as noted above, s. 742.1 of the Criminal Code
stipulates that sentences for offences punishable by a minimum term of imprisonment cannot be served
in the community. Consequently, a conditional sentence is not a valid alternative.
 
F.         Sentencing goals and legislative objectives
 
[86]           Finally, penological goals, sentencing principles, and the overarching factor of “deference to
the valid legislative objectives underlying the criminal law responsibilities of Parliament” must be
considered: Latimer at paras. 75-76. The court in Latimer stressed at para. 77 (internal citations
omitted):
 

It is not for the court to pass on the wisdom of Parliament with respect to the gravity of
various offences and the range of penalties which may be imposed upon those found
guilty of committing the offences. Parliament has broad discretion in proscribing
conduct as criminal and in determining appropriate punishment.
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According to Latimer, a court should only interfere on rare and unique occasions, and in the clearest of
circumstances. The test for determining gross disproportionality is properly stringent and demanding.
 
[87]           The trial judge commented on some of Parliament’s purposes in proposing the Firearms Act,
including promoting public safety and introducing tough measures to deal with and deter the criminal
misuse of firearms, citing Reference Re: Firearms Act (Canada), 2000 SCC 31 (CanLII), [2000] 1
S.C.R. 783, 2000 SCC 31. He found that Parliament did not intend that these new “tough measures”
apply to police officers who are required by their employer to carry firearms and become trained in
their use: at para. 18.
 
[88]           A review of the Firearms Act indicates that Parliament specifically considered the new
measures in relation to police officers. For example, in s. 139 of the Act, Parliament created several
exceptions from firearms-related provisions for “public officers”, defined to include peace officers,
who use firearms “in the course of or for the purpose of the public officer’s duties or employment.”
These exceptions, which are now s. 117.07 of the Criminal Code, include such activities as possession,
manufacture, transfer and alteration of certain firearms. By contrast, when Parliament enacted the
mandatory minimum sentence for manslaughter with a firearm, contained in s. 142 of the Firearms Act
(now s. 236(a) of the Criminal Code), it did not include any exceptions for public officers. Because it is
clear from the legislation that Parliament considered and delineated specific exceptions for public
officers who carry weapons, the suggestion that Parliament did not intend the four-year minimum
sentence to apply to police officers has no merit.
 
[89]           In finding that Parliament did not intend that the new measures (including the mandatory
minimum sentences) apply to police officers, the trial judge relied on certain comments made by
Arbour J. in Morrisey. Arbour J. agreed with the majority that the four-year minimum sentence was
not cruel and unusual punishment for Morrisey, but took issue with the Supreme Court’s current
process for s. 12 analysis. Among other things, she was concerned that the current structure will
inevitably result in s. 236(a) being struck down. In this context, Arbour J. suggested hypothetical cases
that might arise in the future and render s. 236(a) unconstitutional. One of these was the case of a
police officer or security guard, required to carry a firearm in the course of his duties, who negligently
killed someone with the firearm: at paras. 86-87. However, she added that she would not want to
prejudge the determination of what would be a fit and constitutional sentence in such a case: at para.
88.
 

[90]           Even if this example were posed by the majority and not in a concurring opinion, it would be
inappropriate to rely on it. Ferguson’s situation does not fit within this hypothetical. His is not a case
of negligence or accident, but rather the foreseeable consequence of a serious unlawful act. Equally
problematic, the trial judge exempted Ferguson from the minimum sentence on the basis of his status
as a police officer, despite a serious inconsistency with his fact findings. The trial judge found
Ferguson’s extensive firearms training and position of trust as a police officer to be aggravating, not
mitigating, factors. Thus, even if Parliament were to give courts discretion to exempt police officers
from mandatory minimum sentences, that exception would not apply in this case.
 
[91]           Certainly, the firearms-related component of this offence is not the typical case Parliament
envisioned when it discussed the goals of protection of the public and deterrence of firearms-related
crimes. Ferguson did not plan to commit a crime with a firearm; he was in lawful possession of a



09/27/2006 09:31 AMR. v. Ferguson, 2006 ABCA 261 (CanLII)

Page 21 of 54http://www.canlii.org/ab/cas/abca/2006/2006abca261.html

crimes. Ferguson did not plan to commit a crime with a firearm; he was in lawful possession of a
weapon and authorized to use it when justified. Nor is this similar to the situations discussed in
Morrisey, in which a firearm was used in a wanton and reckless manner. This case does illustrate that
firearms are extremely powerful and dangerous weapons, and the consequences of their unlawful use
are serious, even in the hands of those who are trained to use them. Thus, while police officers may not
fit squarely within the crime prevention aspects of the Firearms Act, they are not immune from the
problem of firearms-related deaths that Parliament is entitled to address. See Morrisey at para. 43.
 
G.        Conclusion - s. 12 infringement
 
[92]           The circumstances of this case are tragic for many people, including Ferguson. But that cannot
obfuscate the clear result of the s. 12 analysis. Ferguson’s crime was grave, measured by the serious
consequence and the level of mens rea. Certain mitigating factors reduce the level of his moral
blameworthiness, but not to the extent that he is better than the “best” offender, who is deserving of the
four-year sentence. Considered as a whole, the gravity of the offence, Ferguson’s personal
characteristics, the particular circumstances of this case and the effects of the sentence do not establish
that the mandatory minimum is cruel and unusual. The four-year sentence addresses general deterrence,
denunciation and retribution in the context of the serious problem of firearms-related deaths. I
therefore conclude that the trial judge erred in finding the sentence to be in breach of s. 12 of the
Charter. An informed public would not consider a sentence of four years in this case to be outrageous
or intolerable.
 
H.        Section 1 analysis
 

[93]           It should be noted that the trial judge omitted an important step in his constitutional analysis.
The current process for s. 12 analysis requires a judge to determine whether the sentence is cruel and
unusual punishment based on the many contextual factors outlined above. If a breach of s. 12 is found,
the court must undertake a s. 1 analysis to determine whether the measure is a “reasonable [limit]
prescribed by law as can be demonstrably justified in a free and democratic society.” It is only if the
provision is not justified under s. 1 that a remedy should issue to address the infringement.
 
[94]           The trial judge found a s. 12 breach and granted a remedy without considering whether the
mandatory minimum sentence in s. 236(a) was justified under s. 1 of the Charter. He erred in law by
not following the correct procedure.
 
V.        CONSTITUTIONAL EXEMPTIONS
 
A.        Introduction
 
[95]           The second constitutional issue in this appeal is whether there is legal authority for  individual
constitutional exemptions from mandatory minimum sentences and whether the trial judge erred in
granting such a remedy. The existence and availability of a constitutional remedy is a question of law,
reviewable on a standard of correctness.
 
[96]           In sentence proceedings, Ferguson asked only for a purely individual constitutional exemption;
he did not argue that s. 236(a) should be declared unconstitutional and struck down. The exemption
was “individual” in the sense that it would apply only to him, not to an identifiable group of persons,
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was “individual” in the sense that it would apply only to him, not to an identifiable group of persons,
such as police officers. The trial judge granted Ferguson an individual constitutional exemption,
holding that the four-year mandatory minimum sentence in s. 236(a) did not apply to him because it
would be cruel and unusual punishment in his particular case.
 
[97]           In granting an exemption the trial judge relied on the concurring judgment in Morrisey, in
which Arbour J., joined by McLachlin C.J., suggested that she would “uphold the constitutionality of
[the section] generally, while declining to apply it in a future case if the minimum penalty is found to
be grossly disproportionate for that future offender”: at para. 66. The trial judge concluded that this
minority dicta left the door open to grant a purely individual constitutional exemption in “rare and
unique” situations, and decided that Ferguson’s case fit that description: at para. 51.
 
[98]           In addition to the jurisprudential problem of relying on an approach to s. 12 remedies that was
not endorsed by a majority of the Supreme Court, the trial judge misconstrued Arbour J.’s comments.
He erred in concluding that individual constitutional exemptions from mandatory minimum sentences
are available in law.
 
B.        Scope of the concurring opinion in Morrisey
 

[99]           In order to properly interpret Arbour J.’s comments, it is necessary to consider the context in
which they were given. Her remarks were based on dissatisfaction with the process currently used to
determine whether a sentence constitutes cruel and unusual punishment. Therefore, to understand the
scope of her remarks, it is necessary to review the current process.
 
[100]      The s. 12 analysis developed in Smith, Goltz and Morrisey, and approved in Latimer, proceeds
in two steps. The first is a particularized inquiry, to determine whether the sentence is cruel and unusual
for the individual offender before the court. If the particularized inquiry does not establish a s. 12
breach, the analysis moves to the second step, a consideration of reasonable hypothetical circumstances
in which the mandatory minimum sentence could be grossly disproportionate.
 
[101]      Both steps of the s. 12 process are not necessarily engaged in every case. For example, in
Morrisey, the offender conceded that a four-year sentence would not be cruel and unusual punishment
in his particular case. Instead, he relied on reasonable hypotheticals as a basis for striking down the
section, restricting the courts’ inquiry to the second step. On the other hand, Ferguson contended that
the four-year sentence was cruel and unusual punishment in his particular case only, and did not raise
any reasonable hypotheticals. Thus, the trial judge was only required to undertake the first step of the s.
12 analysis, the particularized inquiry.
 
[102]      Ferguson argued that constitutional exemptions are needed as a remedy to cure injustice
because, once a mandatory minimum sentence has been declared constitutional, future offenders can
no longer challenge it. In fact, the current model for determining a breach under s. 12 does not create a
situation in which a section is declared constitutional for all time. The majority judgment in Morrisey
reflects this, as the mandatory minimum sentence for manslaughter by criminal negligence was found
not to constitute cruel and unusual punishment “for this individual offender, or for any reasonable
hypothetical offender”: at para. 2. Thus, a future offender who does not fit within the reasonable
hypothetical could challenge the mandatory sentence on the basis of his own unique circumstances.
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[103]      In the concurring judgment in Morrisey, Arbour J. criticized the narrow approach used to assess
reasonable hypotheticals and expressed dissatisfaction with the use of the current form of s. 12 analysis
to determine the constitutionality of manslaughter sentences. Because of the many varied circumstances
in which a manslaughter conviction may arise, Arbour J. feared the current process for assessing a
breach, involving narrow hypothetical and repeated particularized inquiries, will inevitably result in the
mandatory minimum sentence being struck down as unconstitutional: at paras. 65-66. In her view, this
is an untenable situation, because the remedy of striking down does not respect Parliament’s
responsibility and entitlement to dictate the range of applicable sentences for an offence. It is in this
context that Arbour J. suggested a more individualized approach to s. 12 analysis of manslaughter
cases, one that would uphold the constitutionality of s. 236(a) generally, while declining to apply it in a
future case in which gross disproportionality is established: at para. 66. This remedy would appear to
be an individual constitutional exemption. Arbour J.’s comments were very brief: she did not provide
direction on what the new s. 12 process might entail, discuss the remedy in the context of earlier
Supreme Court case law, or articulate a section of the Charter or Constitution Act that would authorize
this form of constitutional exemption.
 
[104]      Arbour J. recognized that the constitutional exemption remedy she suggested was a departure
from existing law. She began her comments by stating at para. 66:
 

As the law now stands, under the first stage of the s. 12 constitutional analysis, if a
minimum penalty is grossly disproportionate in one case, the provision creating the
mandatory penalty is struck down as a violation of s. 12.

 
                                                                                                                                [Emphasis added.]
 
[105]      She acknowledged that the Supreme Court would need to overhaul the current form of s. 12
analysis if it were to pursue an individualized approach: at para. 66. Thus, she did not contemplate
grafting constitutional exemptions onto the existing analytical framework. Nor could she.
Constitutional exemptions cannot co-exist with the current approach to s. 12 analysis.
 
[106]      Ferguson’s case demonstrates why this is so. On the basis of a particularized inquiry, the trial
judge determined that Ferguson’s sentence was cruel and unusual punishment. He granted a
constitutional exemption, without being asked to consider reasonable hypotheticals. But in the next
challenge to s. 236(a), the offender may do as Morrisey did: he may concede that the sentence is not
cruel and unusual in his case, but argue that the sentence is unconstitutional on the basis of reasonable
hypotheticals, citing Ferguson’s situation as one of them. The judge in the next case could then strike
down s. 236(a) as being cruel and unusual punishment on the basis of a reasonable hypothetical derived
from Ferguson’s case. As a result, the constitutional exemption the trial judge granted to Ferguson
would not have preserved the constitutionality of the mandatory minimum sentence (the goal
enunciated by the minority in Morrisey), it would merely have deferred a declaration of
unconstitutionality until the next case.
 
[107]      The current s. 12 analysis, which is binding on lower courts, is thus incompatible with the
remedy of an individual constitutional exemption. However, that may change if and when the Supreme
Court devises a new s. 12 analytical framework. A careful examination of Supreme Court decisions
reveals concerns that strongly militate against the introduction of such a constitutional remedy.
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reveals concerns that strongly militate against the introduction of such a constitutional remedy.
 
C.        State of constitutional exemption law
 

[108]      Arbour J. began her discussion in Morrisey by noting that, under current law, striking down is
the only remedy for a sentence that infringes s. 12. In the case of Charter breaches generally,
recognized remedies include striking down the offending legislation, severance, reading down and
reading in. While those remedial tools have been applied by the Supreme Court since the inception of
the Charter, it has never applied any form of constitutional exemption.
 
[109]      In the 1987 decision in Smith, the Supreme Court struck down a mandatory minimum
sentencing provision for importing narcotics into Canada. Since that time, the Court has heard other s.
12 challenges to mandatory minimum sentences, all of which have been unsuccessful. Consequently, it
has not definitively decided whether an individual constitutional exemption is available for a person
who has established that the mandatory minimum sentence is cruel and unusual in that person’s
particular case. While the door has not technically been closed to that possibility, the remedy still
remains without precedent at the Supreme Court level and is incompatible with the current s. 12
analytical framework.
 
[110]      This court is in a similar position, as it has never applied the remedy. In R. v. Wald
1989 CanLII 228 (AB C.A.), (1989), 94 A.R. 125 (C.A.), striking down was chosen over exemption as the
appropriate remedy. In R. v. Bowen (1990), 111 A.R. 146 (C.A.) and Colville, it was not necessary for
the court to consider the question of remedy because the litigant failed to establish a Charter breach.
Statements in those cases about constitutional exemptions are obiter, equivocal and made in the
absence of analysis of the issue.
 
[111]      Many appellate courts are in the same position as Alberta. However, the Ontario, New
Brunswick and Quebec Courts of Appeal have definitively rejected the purely individual form of
constitutional exemption. See, for example, R. v. Madeley reflex, (2002), 160 O.A.C. 346 at para. 25,
leave to appeal to S.C.C. refused, [2003] S.C.C.A. No. 50; Wakeford v. Canada
2002 CanLII 23585 (ON C.A.), (2002), 58 O.R. (3d) 65 (C.A.) at para. 56; R. v. Desjardins reflex,
(1996), 182 N.B.R. (2d) 321 (C.A.) at para. 34; M.D.R. at para. 7; Dorvall (Ville) c. Provost (1994), 66
Q.A.C. 142 at para. 31; and U.S.A. v. Cazzetta reflex, (1996), 108 C.C.C.(3d) 536 (Que. C.A.) at 564.
 
[112]      Proponents of the purely individual exemption contend that striking down legislation is too blunt
an instrument, and exemptions permit flexibility to uphold a law that, in the vast majority of cases, is
constitutional. However, there are compelling reasons why an individual constitutional exemption from
a mandatory minimum sentence should not be available. Such an exemption compromises certainty and
predictability in the law, gives discretion to trial judges when Parliament did not intend to confer any
and constitutes a significant intrusion on Parliament’s legislative role. The statutory basis for the
remedy is also tenuous, in light of the clear and mandatory wording of s. 52(1) of the Constitution Act,
directing that legislation that infringes the Charter be struck down to the extent of the inconsistency.
These criticisms consistently resurface in Supreme Court decisions.
 

[113]      I will deal with each of these concerns in more detail below, and will begin by discussing two
forms of constitutional exemption that have received some recognition from the Supreme Court.
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forms of constitutional exemption that have received some recognition from the Supreme Court.
 
D.        Forms of constitutional exemption
 
[114]      Although the Supreme Court has never granted a constitutional exemption, it has commented
with varying degrees of approval on two overlapping types of constitutional exemption, finding that the
limits they contain address some of the conceptual and policy concerns with the remedy generally.
Notably, the purely individual exemption granted by the trial judge in this case is not one of those
types.
 
[115]      The first form of constitutional exemption, the “identifiable group” type, provides an exemption
from mandatory legislation, not to an individual like Ferguson, but to members of a discrete and
identifiable group that can be defined by non-Charter characteristics. This terminology is a bit difficult
to understand. Basically, in order to grant a constitutional exemption, a judge must be able to describe
the group of people to whom the exemption will apply using objective criteria and without referring to
any section of the Charter. Thus, describing the group as “people who celebrate their Sabbath on a day
other than Sunday” would be permissible, but “people whose rights under s. 2(a) of the Charter have
been violated” would not.
 
[116]      The Supreme Court has not definitively embraced the identifiable group form of exemption, but
certain members have indicated approval. This form of exemption was first mentioned in R. v. Big M
Drug Mart, 1985 CanLII 69 (S.C.C.), [1985] 1 S.C.R. 295 and R. v. Edwards Books and Art
Ltd.,1986 CanLII 12 (S.C.C.), [1986] 2 S.C.R. 713, in which the Supreme Court left open the possibility
that a constitutional exemption might be granted to a group of individuals whose religious freedom was
adversely affected by legislation, such as Sunday closing laws. A few years later, the Saskatchewan
Court of Appeal concluded that Saskatchewan’s Sunday closing law was not generally inconsistent
with the Constitution Act, except as it infringed the freedom of religion of Saturday-observing retailers,
which could be addressed by granting an exemption to that group: R. v. Westfair Foods Ltd. reflex,
(1989), 80 Sask. R. 33 (C.A.).
 
[117]      Exemptions from the mandatory firearms prohibition to individuals who required a firearm in
order to earn a livelihood have been granted by appellate courts. See, for example, R. v. Chief, [1990]
N.W.T.R. 55 (Y.T.C.A.), R. v. McGillivray reflex, (1991), 89 Sask. R. 289 (C.A.) and R. v. Netser,
[1992] N.W.T.R. 260 (N.W.T.C.A.). Those courts could have defined a group without reference to the
Charter (“persons who require a firearm to earn a livelihood”) to which the exemption would apply.
Parliament treated the issue in this fashion, by legislating an exemption in s. 113(1) of the Criminal
Code, giving a court discretion not to order a firearms prohibition for this group of persons: S.C. 1995,
c. 39, ss. 139, 190(f).
 

[118]      Several years later, L’Heureux-Dubé J., writing on behalf of four members of the Supreme
Court, recognized the identifiable group form of exemption in Corbiʗre v. Canada (Minister of Indian
and Northern Affairs), 1999 CanLII 687 (S.C.C.), [1999] 2 S.C.R. 203 in dicta at para. 111, citing
Edwards at 783, R. v. Seaboyer, 1991 CanLII 76 (S.C.C.), [1991] 2 S.C.R. 577 at 629 and the dissent in
Rodriguez v. British Columbia, 1993 CanLII 75 (S.C.C.), [1993] 3 S.C.R. 519 at 572-73.
 
[119]      Ferguson did not ask for an identifiable group exemption. He submitted that the mandatory
minimum should not apply to him because it was contrary to the Charter in his case, not because he
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minimum should not apply to him because it was contrary to the Charter in his case, not because he
belonged to a group that could be defined by non-Charter characteristics. Nor did the trial judge
attempt to circumscribe objective criteria identifying a group to which the exemption should apply. He
simply granted it in Ferguson’s particular case.
 
[120]      Another form of constitutional exemption, the “suspension of invalidity” form, received
unequivocal approval from a majority of the Supreme Court in Corbière. In this situation, legislation
that infringes a Charter right and is not saved by s. 1 is struck down, but the declaration of invalidity is
suspended to give Parliament time to draft replacement legislation. During the period of suspension,
the law remains in force so that there is no legislative void; however, a constitutional exemption is
granted, excepting members of the class of persons for whom the legislation has been found to be
unconstitutional from compliance with it. Ferguson did not seek to have the minimum mandatory
sentence declared unconstitutional and did not request this type of constitutional exemption.
 
[121]      In Corbière, the Federal Court of Appeal held that s. 77(1) of the Indian Act violated s. 15 of
the Charter and could not be saved on a s. 1 analysis. That court determined the appropriate remedy
was to grant the particular First Nations band a permanent constitutional exemption, rather than to
declare s. 77(1) unconstitutional. On appeal, a majority of the Supreme Court expressly disagreed with
the Court of Appeal’s application of a stand-alone constitutional exemption without the accompanying
remedy of striking down the legislation, noting that “[t]he remedy of constitutional exemption has been
recognized in a very limited way in this Court, to protect the interests of a party who has succeeded in
having a legislative provision declared unconstitutional, where the declaration of invalidity has been
suspended”: at para. 22, citing Schachter v. Canada, 1992 CanLII 74 (S.C.C.), [1992] 2 S.C.R. 679 at
715-17 and Rodriguez at 577. The Supreme Court struck down s. 77(1); however, it did not grant a
constitutional exemption because it did not consider Corbiʗre an appropriate case in which to do so.
 

[122]      Like the identifiable group form of constitutional exemption, the suspension of invalidity form
most often involves a discrete group of persons defined without reference to the Charter, rather than an
individual (like Ferguson). In this way, these two forms of constitutional exemption overlap. Lamer
C.J.’s dissent in Rodriguez is the first substantial mention of the “suspension of invalidity” form, and
provides a useful illustration of how it would be applied. In that case, the majority upheld the assisted
suicide provisions of the Criminal Code and, as a result, did not need to consider remedies. Lamer C.J.,
writing in dissent for himself and three other members of the court, would have struck the provisions
down and imposed a suspension of invalidity, maintaining the statute and giving Parliament time to
draft replacement legislation. In the interim, a constitutional exemption would issue to persons who
were, or would become, physically incapable of committing suicide unassisted: at para. 116. In
deciding that the exception should apply to a group, rather than only to Rodriguez, he explained at
para. 111 that “there must be an identifiable group, defined by non-Charter characteristics, to whom
the exemption could be said to apply”. In his view, an exemption should issue to such a group only
during the period the declaration of invalidity is suspended.
 
E.         Certainty and predictability
 
[123]      An examination of the identifiable group and suspension of invalidity forms of exemption
underscores the problems inherent in the individual form of constitutional exemption the trial judge
granted in this case. One recurring theme in the case law is the fear that certainty and predictability in
the law will be compromised.
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the law will be compromised.
 
[124]      The first clarion call for certainty and predictability came in Rocket v. Royal College of Dental
Surgeons of Ontario, 1990 CanLII 121 (S.C.C.), [1990] 2 S.C.R. 232, in which the court considered
legislation prohibiting advertising by members of a professional association. McLachlin J., on behalf of
the court, found that the regulation violated the Charter and was not justified under s. 1. She noted that
some prohibition would be justified if exemptions were specified, but since the exceptions could not be
defined with sufficient precision, the section itself had to be struck down. That concern was even more
prominent in Seaboyer. In that case the majority held that a mandatory rape-shield provision of the
Criminal Code was inconsistent with ss. 7 and 11(d) of the Charter and not justified under s. 1.
McLachlin J., writing for the majority, noted that since Parliament deliberately chose to exclude any
discretion on the part of the trial judge (by making the provision mandatory), importing judicial
discretion into the section, “while perhaps saving the law in one sense, dramatically alters it in
another”: at para. 84. The only way to satisfy the requirements of the law for certainty and
predictability would be to introduce discretion in the context of certain discrete groups definable
without reference to the Charter: at para. 88. Since such a definition could not be crafted in that case,
the law had to be struck down.
 
[125]      The same year, in Goltz, McLachlin J. in dissent, joined by Lamer C.J. and Sopinka J., rejected
the s. 12 analysis applied by the majority because it involved a reasonable hypothetical inquiry they
considered too narrow. She noted that, although the analysis resulted in the mandatory minimum
sentence being declared valid, its constitutionality would actually remain uncertain because trial judges
in future cases might find that it violates the Charter. In her view, this ran counter to the principle that
laws, particularly those whose violation results in imprisonment, should be clear, certain and
ascertainable: at para. 96.

 
[126]      The type of constitutional exemption granted by the trial judge in this case contradicts this
important principle. Individual exemptions would permit judges to decide not to impose a mandatory
minimum sentence on a case-by-case basis. As a result, the law would be uncertain, the consequences
of a criminal act would be unpredictable and the deterrent effect of mandatory minimum sentences
would be undermined.
 
F.         Parliament’s role and responsibilities
 
[127]      As one author noted, constitutional exemptions are somewhat incompatible with
pronouncements of the Supreme Court that the legislative and judicial branches of government must be
accountable to each other. Accountability means the work of the legislature can be reviewed by the
court, and the work of the court in its decision can be reacted to by the legislature in passing new
legislation: Mitchell, G., Constitutional Exemptions: Is there any longer a principled case for them?
(Ottawa: Canadian Bar Association, 2001) at 7.
 
[128]      The majority in Schachter considered this issue with reference to the remedy of reading-in. It
held that when the question of how the statute should be extended to comply with the Charter cannot
be answered with a sufficient degree of precision, “it is the legislature’s role to fill in the gaps, not the
court’s”: at para. 52, citing Hunter v. Southam Inc., 1984 CanLII 33 (S.C.C.), [1984] 2 S.C.R. 145 at
169.
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[129]      The concern about courts trespassing on Parliament’s domain is heightened when the legislation
at issue is mandatory (like s. 236(a)), as opposed to discretionary or ambiguous. In reviewing the
mandatory rape-shield provision of the Criminal Code at issue in Seaboyer, McLachlin J. did not
foreclose the possibility of applying techniques like reading down and constitutional exemption in some
other case. However she declined to apply a constitutional exemption in the face of the mandatory
provision in Seaboyer, because doing so would delegate the task of determining when the legislation
should or should not be applied to the trial judge. In her view, such a remedy
 

would not achieve the end of substantially upholding the law which Parliament enacted.
It would import into the provision an element which the legislature specifically chose to
exclude – the discretion of the trial judge.

 
[at para. 84]

 

[130]      Similarly, in Rodriguez at paragraph 111, Lamer C.J. commented that because the scope of the
constitutional exemption had been limited by a majority of the Supreme Court, “an over-broad blanket
prohibition should not be tempered by allowing judicially granted exemptions to nullify it.” See also
Schachter at para. 60 and R . v. Parker 2000 CanLII 5762 (ON C.A.), (2000), 49 O.R. (3d) 481 (C.A.) at
paras. 200-01.
 
[131]      The purely individual form of constitutional exemption granted to Ferguson runs counter to
these comments. Not only does this remedy alter the essential mandatory character of s. 236(a), it
forecloses any opportunity for Parliament to respond to constitutional concerns by debating and
enacting a solution.
 
G.        Statutory basis for the remedy
 
[132]      Authority for the purely individual constitutional exemption remedy must be drawn from either
s. 24(1) of the Charter or s. 52(1) of the Constitution Act. Section 24(1) of the Charter provides:
 

Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or
denied may apply to a court of competent jurisdiction to obtain such remedy as the court
considers appropriate and just in the circumstances.

 
[133]      Section 52(1) of the Constitution Act reads:
 

The Constitution of Canada is the supreme law of Canada, and any law that is
inconsistent with the provisions of the Constitution is, to the extent of the inconsistency,
of no force or effect.

 
[134]      Section 24(1) permits an individual who has established a Charter breach to obtain a remedy.
Because that section is directed at individual remedies, it could be construed as authority for individual
constitutional exemptions. However, that interpretation cannot stand in the face of the clear and
mandatory wording of s. 52(1) of the Constitution Act and the pronouncements of the Supreme Court.
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[135]      The overwhelming message from the Supreme Court is that s. 52(1) is triggered when a
mandatory statutory provision infringes the Charter. This conclusion is based on the wording of s.
52(1), which does not leave room for a constitutional exemption in those circumstances. In Osborne v.
Canada (Treasury Board), 1991 CanLII 60 (S.C.C.), [1991] 2 S.C.R. 69, the majority chose to strike out
the offending section, stating that the court had not decided whether constitutional exemptions were
available to cure a Charter breach. In a concurring judgment, Wilson J., joined by L’Heureux-Dubé J.,
commented on the wording of s. 52(1). Expressing the view that the remedies of reading down or
constitutional exemption should not be available under s. 24(1) when legislation is challenged, Wilson
J. stated that s. 52(1) must be used as the first step in interpretation. If the legislation “is inconsistent,
then the Court must declare it of no force and effect to the extent of the inconsistency. Section 52(1) ...
mandates this result”: at para. 2.
 
[136]      In Seaboyer, McLachlin J., for the majority, voiced concern that empowering judges to grant 
individual exemptions from mandatory legislation would undermine s. 52(1):
 

The doctrine ... delegates to the trial judge the task of determining when the legislation
should not be applied. This amounts to saying that it should not be applied when it
should not be applied, unless some criterion outside the Charter is found. On this
reasoning, no law would be required to be struck down under s. 52 of the Constitution
Act, 1982; the matter could always be resolved by the simple means of instructing trial
judges not to apply laws when their effect would be violative.

 
[at para. 86]

 
[137]      In Schachter, written a year after Osborne and Seaboyer, the majority confirmed that s. 52(1) is
the only remedy available when a mandatory provision infringes the Charter: s. 24(1) is reserved for
instances when an action taken under legislation infringes Charter rights: at para. 87. The majority
referred to Slaight Communications Inc. v. Davidson, 1989 CanLII 92 (S.C.C.), [1989] 1 S.C.R. 1038 as
an example of the latter situation: at para. 88. In Slaight, the court considered a statutory provision
giving a labour adjudicator discretion to make a range of orders. The court determined the provision,
while discretionary, did not give the labour adjudicator discretion to make unconstitutional orders.
Thus, the legislation was constitutional and s. 52(1) was not engaged, but the order was
unconstitutional and a remedy was available to the individual who was affected by it, pursuant to s.
24(1). Had the legislation been mandatory, s. 52(1) would have been the only remedy available.
Similarly, in R. v. 974649 Ontario Inc., 2001 SCC 81 (CanLII), [2001] 3 S.C.R. 575 at para. 14,
McLachlin C.J., delivering the reasons of the unanimous court, confirmed that s. 24(1) is limited to
government action, while any attack on legislation is governed by s. 52(1).
 

[138]      A statement to the contrary appears in obiter in a lone concurring opinion in R. v. Rose,
1998 CanLII 768 (S.C.C.), [1998] 3 S.C.R. 262. That case involved a constitutional challenge to s. 651 of
the Criminal Code, which stipulates the order in which the crown and defence must address the jury.
The five-member majority upheld the constitutionality of the provision. One member of the majority,
L’Heureux-Dubé J., wrote a separate concurrence in which she suggested that s. 24(1) enabled the
court to grant a constitutional exemption from legislation that is constitutional in its general
application, if in the circumstances of a particular case an unconstitutional result would otherwise
occur. She noted that this point had not been argued, and indicated that it was not necessary for her
decision: at para. 66.  Four other judges disagreed.  Binnie J., joined by Lamer C.J., McLachlin J. and



09/27/2006 09:31 AMR. v. Ferguson, 2006 ABCA 261 (CanLII)

Page 30 of 54http://www.canlii.org/ab/cas/abca/2006/2006abca261.html

decision: at para. 66.  Four other judges disagreed.  Binnie J., joined by Lamer C.J., McLachlin J. and
Major J., dissented, concluding that the section was unconstitutional and had to be struck down. Binnie
J. stated that s. 24(1) individual remedies should be confined to situations in which a breach occurs in
the operation of an otherwise constitutional procedure, following Schachter. Because Rose involved a
breach of s. 7 that resulted from a mandatory statutory scheme, the appropriate remedy was found in
striking down the section under s. 52(1), not an individual remedy under s. 24(1): at para. 47.
 
[139]      When the suspension of invalidity exemption was introduced in Rodriguez, s. 24(1) was cited
as authority for the exemption. In outlining the requirements of that remedy, Lamer C.J. agreed with
many of the concerns about constitutional exemptions Wilson J. expressed in Osborne, but noted that
these concerns could be addressed by only granting the exemption during the period of a suspended
declaration of invalidity. That way, the exemption would exist only for a limited time and only when
absolutely necessary. The impugned provision would not remain valid for all Canadians or in all other
cases, as it was being struck down, nor would the court be “put in the position of appearing to save a
blanket prohibition in one respect while ‘dramatically altering it’ in another by granting exemptions
from that prohibition”: at para. 113.
 
[140]      Although the suspension of invalidity exemption relies on s. 24(1) for its authority, it also gives
effect to s. 52(1), rather than ignoring its mandatory wording. The same cannot be said for the
individual constitutional exemption the trial judge gave Ferguson. The purely individual remedy
disregards s. 52(1) and the clear direction from the Supreme Court that when a mandatory statutory
provision is found to be inconsistent with the Charter, it must be declared “of no force or effect” under
s. 52(1).
 
H.        Conclusion - constitutional exemptions
 
[141]      As acknowledged in the concurring opinion of Arbour J. in Morrisey, under current Canadian
law, individual constitutional exemptions are not available to a person who establishes that a
punishment is cruel and unusual in that person’s case. Such a remedy does not mesh with the s. 12
analytical structure currently endorsed by the Supreme Court. Accordingly, the trial judge erred in
concluding that the purely individual constitutional exemption remedy is available in law.

 
[142]      In the rare case that a judge finds a mandatory minimum sentence to be cruel and unusual
punishment and not justified under s. 1 of the Charter, the law must be declared unconstitutional and
struck down. In some situations the judge will be able to distill objective criteria (unrelated to the
Charter) from the case under consideration, and define a discrete class of persons to whom the
mandatory minimum sentence should not apply. The law would then be declared unconstitutional, but
the declaration of invalidity would be suspended for a fixed period of time. A constitutional exemption
would issue to the identifiable class of persons for the duration of the suspension. Parliament could
then assume its intended role by drafting, debating and enacting appropriate replacement legislation. If
the judge is unable to define a discrete class without reference to the Charter, straight striking down is
the only remedy available.
 
[143]      As discussed above, the remedy of a declaration of invalidity with an exemption to an
identifiable group has been recognized by the Supreme Court. Although it is the best of the conceivable
choices, the remedy does not provide a perfect solution to the concerns identified above. For example,
on a remedial level, it provides a complete remedy to the individual who has established a breach;
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on a remedial level, it provides a complete remedy to the individual who has established a breach;
however, in the larger picture it is a blunt instrument, as the outcome in one case affects the state of
Canadian law. Although not specifically a concern with the remedy itself, lack of certainty will
continue to be a problem as long as the current s. 12 analysis is maintained, because a provision may
survive a challenge in one case, but could still fall in another, future case. For some offences, this
problem might be alleviated by a more expansive approach to reasonable hypotheticals.
 
[144]      Despite its imperfections, the remedy of a declaration of invalidity with an exemption to an
identifiable group addresses several key criticisms levelled at purely individual constitutional
exemptions. It gives effect to the explicit and mandatory wording of s. 52(1) by striking down the
legislation. Identifying a discrete class of persons to whom the legislation will not apply during the
period of the suspension addresses the need for certainty and predictability in the law. Because
Parliament must amend the legislation, citizens will know where they stand in relation to the law, and
mandatory will mean mandatory. Thus, the deterrent effect of mandatory minimum sentences will be
maintained.
 
[145]      While I do not advocate the introduction of purely individual exemptions, if a sea change is to
occur in constitutional remedies, direction must come from the Supreme Court. There is confusion in
lower courts about the existence of these exemptions and guidance would be welcomed.
 

[146]      I make two additional observations. If individual constitutional exemptions from mandatory
minimum sentences are introduced as a remedy, they may not be all that rare and unusual. Each
criminal conviction presents a tapestry of facts and circumstances; it is for that reason that sentencing is
an individualized process. As this case illustrates, judges may sometimes be reluctant to imprison
people whose personal circumstances are compelling and who are not in need of deterrence or
rehabilitation, even when they have committed serious crimes with grave consequences. Further, the
type of available remedy may influence the frequency that a remedy is granted. For example, a judge
might be more reluctant to create reverberations on a national scale by striking down a statutory
provision, than to grant a constitutional exemption for a particular offender.
 
[147]      My second observation is that in Morrisey, Arbour J. raised constitutional exemptions in the
context of manslaughter sentences because of the variety of circumstances in which such cases arise.
However, it is unlikely that an individual constitutional exemption remedy can be so tightly
constrained. Inevitably, the remedy will creep into the menu of remedial choices for other offences and
breaches of other sections of the Charter. Thus, the task of determining when mandatory legislation
should not apply may be delegated to trial judges, which “amounts to saying that it should not be
applied when it should not be applied”: Seaboyer at para. 86, per McLachlin J. Rather than achieving
the laudable objective of upholding Parliament’s entitlement to establish law, enunciated by the
minority in Morrisey, individual constitutional exemptions may bring about precisely the opposite
result.
 
VI.      DISPOSITION
 
[148]      The trial judge was faced with difficult tasks and complex legal arguments. He erred in
determining that the four-year mandatory sentence was cruel and unusual punishment for Ferguson’s
crime and that an individual constitutional exemption was available as a remedy.
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[149]      In the result, the two-year conditional sentence cannot stand. I must therefore determine a fit
sentence in this case. The factors necessary for determining an appropriate sentence have been
canvassed in the s. 12 analysis above. On the basis of these factors, and bearing in mind how prolonged
the criminal proceedings have been, a fit and proper sentence in this case is four years.
 
[150]      The appeal is allowed and a sentence of four years’ imprisonment is substituted for the two-year
conditional sentence imposed by the trial judge. The time already served by Ferguson under the
conditional sentence will be deducted from the term of imprisonment.
 
 
Appeal heard on May 25, 2006
 
Reasons filed at Calgary, Alberta
this 25th day of September, 2006
 
 
 

                                                                                                                                                           
                                                                                                                                         Fruman J.A.
 
 
 

I concur:
                                                                                                                                                           

Paperny J.A.
                       _______________________________________________________
 
 
                                                Dissenting Reasons for Judgment of
                                               The Honourable Mr. Justice O’Brien
                       _______________________________________________________
 
 
I.         INTRODUCTION
 
[151]      The respondent, Michael Estey Ferguson, an officer with the Royal Canadian Mounted Police
shot Darren Varley to death on October 3, 1999. The shooting occurred in the holding cell of the
R.C.M.P. detachment at Pincher Creek, Alberta. At the time, Ferguson was acting in the course of his
duty as a police officer and Varley was his prisoner.
 
[152]      The Crown charged Ferguson with second degree murder. After two hung juries, a third jury
convicted Ferguson of manslaughter. The trial judge imposed a sentence of two years’ imprisonment to
be served in the community. The Crown appeals the conditional sentence and submits that Ferguson is
subject, at minimum, to a mandatory four year term of imprisonment as provided by s. 236(a) of the
Criminal Code of Canada (“the Code”) for persons who commit manslaughter using a firearm.



09/27/2006 09:31 AMR. v. Ferguson, 2006 ABCA 261 (CanLII)

Page 33 of 54http://www.canlii.org/ab/cas/abca/2006/2006abca261.html

 
[153]      The appeal gives rise to a number of issues, including:
 

(i)         did the trial judge make palpable and overriding errors in his findings of fact for
purpose of sentence?

 
(ii)       did the trial judge err in his finding that Ferguson’s moral culpability was on the very

lower rungs of the culpability ladder?
 

(iii)       is the conditional sentence a fit and proper sentence in the circumstances of this case?
 

(iv)       does the mandatory four-year prison sentence constitute cruel and unusual punishment?
 

(v)       is a constitutional exemption available to Ferguson?

 
II.        FACTS AS DETERMINED BY THE TRIAL JUDGE
 
[154]      Following the jury’s verdict, the trial judge pursuant to s. 724(2) of the Code determined the
facts essential to the jury’s verdict and made findings of other relevant facts disclosed by evidence at
the trial. While lengthy, I have incorporated his ruling in its entirety in this judgment, as it is essential
to a proper understanding of the sentence ultimately imposed by the trial judge.
 
III.      RULING OF THE TRIAL JUDGE
 
[155]      The ruling of the trial judge made October 26, 2004 was as follows:
 

THE COURT: Mr. Ferguson was charged with the second degree murder of Darren
Varley. After four weeks of evidence, addresses by counsel, and my charge to them, the
jury found Mr. Ferguson not guilty of second degree murder, but guilty of the included
offence of manslaughter.

 
Although a jury is told that they are the judges of the facts and that based upon the facts
which the jury finds they will either find an accused guilty or not guilty of an offence,
juries do not tell us upon what facts they find an accused guilty, nor may we inquire into
a jury's reasoning.

 
It therefore falls upon me, pursuant to section 724(2) of the Criminal Code, to determine
what facts the jury must have relied upon in order to reach its verdict in this case. The
court must do this in order that counsel may speak to sentence in a meaningful manner
and in order that this court may impose a just sentence upon the accused.

 
Section 724(2)(a) of the Criminal Code states:

Where the court is composed of a judge and jury, the court
 (a) shall accept as proven all facts, express or implied, that are essential
to the jury's verdict of guilty;
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Section 724(2)(b) goes on to state:

The court,
 (b) may find any other relevant fact that was disclosed by evidence at the
trial to be proven...

Pursuant to section 724(3) it states:
Where there is a dispute with respect to any fact that is relevant to the
determination of a sentence,
(a) the court shall request that evidence be adduced as to the existence of
the fact unless the court is satisfied that sufficient evidence was adduced
at the trial.

 
Section 724 (3)(d) and (e) go on to provide:

(d) subject to paragraph (e), the court must be satisfied on a
balance of probabilities of the existence of a disputed fact before
relying on it in determining the sentence; and
(e) the prosecutor must establish, by proof beyond a reasonable
doubt, the existence of any aggravating fact...

 
I have précised, if you will, those paragraphs. I have not read them in full.

 
Bearing in mind these sections of the Criminal Code and bearing in mind my charge to
the jury and the decision tree which I left with them, I find these facts to be clear:

 
1.         Mr. Ferguson was not acting in self-defence when he fired the second shot at
Mr. Varley - the shot that killed Mr. Varley.

 
2.         Mr. Ferguson did not intend to cause the death of Mr. Varley when he fired the
second shot - nor did he intend to cause him bodily harm which he knew was likely to
cause death.

 
Had the jury found any such intent -- given that they found that Mr. Ferguson was not
acting in self-defence -- they would have to have found him guilty of second degree
murder. They specifically found him not guilty of second degree murder.

 
In order for the jury to have concluded that Mr. Ferguson was not acting in self-defence,
I find that the jury had to have found either:

 
i) that Darren Varley did not unlawfully assault Mr. Ferguson; or
ii) that Mr. Ferguson was not under a reasonable apprehension of death or grievous
bodily harm to himself; or

iii) that Mr. Ferguson did not reasonably believe that he had to fire that second shot in
order to protect himself from death or grievous bodily harm.

 
I am satisfied, and find it to be a fact, that Mr. Varley did unlawfully assault Mr.
Ferguson in cell No. 1. I find this to be a fact because if Mr. Varley did not attempt to
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Ferguson in cell No. 1. I find this to be a fact because if Mr. Varley did not attempt to
and did not remove Mr. Ferguson's gun, then Mr. Ferguson took his own gun out and
shot Mr. Varley. Had the jury concluded that, they would have found Mr. Ferguson
guilty of murder. Having found this fact, I also find the following facts to have been
found by the jury:

 
3.         That Mr. Varley was highly excited and agitated at the hospital, while in the
police vehicle and at the detachment.

 
4.         That Mr. Varley was consumed with fear about his fiancee and did not want to
be in jail.

 
5.         That Mr. Varley tried to get past Mr. Ferguson in the cell and that he assaulted
Mr. Ferguson in the process.

 
6.         That Mr. Varley was able to somehow get control of Mr. Ferguson's gun.

 
7.         That Mr. Ferguson was able to regain control of his gun and fire at Mr. Varley.

 
8.         Since the jury found that Mr. Ferguson was not acting in self-defence when he
fired the second shot, but did not have the intent to cause death or grievous bodily harm
to Mr. Varley, they must have determined that there was some justification for firing the
first shot. I am satisfied that the justification was that he honestly believed, at the time
he fired the first shot, that he himself was in danger of death or grievous bodily harm.

 
9.         In order for the jury to have convicted Mr. Ferguson of manslaughter, they must
have concluded that there was not that same fear of death once the first shot, which
struck Mr. Varley in the abdomen, had been fired.

 
10.       Because there was not the same fear, there was then no longer a need to fire the
second shot.

 
11.       Once again, I must conclude that because there was no intent to cause death or
grievous bodily harm, the jury found that the second shot was not a deliberate shot to the
head, but was simply a shot fired unnecessarily in close quarters and which could or
would, in the normal course of events, be dangerous.

 
Firing the second shot was something which had been instilled in Mr. Ferguson through
all of his firearms training, both with the RCMP and other approved agencies. In this
instance, his training led him to fire a second shot which the jury found to be
unnecessary. It caused him the conviction of manslaughter.

 
Tragically, it has also cost Mr. Varley his life.

 
With respect to the altercation at the hospital, that did set a certain tone for the early
morning of October 3, 1999, but I find that it was not sufficiently serious to "set the
fuse," so to speak. Mr. Varley was very agitated, aggressive and loud. He was obviously
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fuse," so to speak. Mr. Varley was very agitated, aggressive and loud. He was obviously
intoxicated, but not incapacitated. According to Mr. Langille, after the altercation Mr.
Ferguson was, to use his words, "pretty cool," and, again to use his words, "pretty
calm." He was, Mr. Langille said, "just doing his job."

 
I do not find that there was a simmering anger on Mr. Ferguson's part, which may have
been a factor in the shooting of Mr. Varley as a result of the altercation at the hospital,
or the fact that Mr. Varley kicked out the police car window. That shooting occurred
because of a number of unfortunate circumstances: Mr. Varley's concern for his fiancee;
Mr. Varley's determination not to remain in jail; a further altercation at the jail; a
struggle for a loaded gun; a serious threat; instinct, training and a failure to fully
appreciate the consequences of firing the second shot.

 
There is a difference of opinion between Crown and defence, sufficient for it to be
referred to as a "dispute" under section 724, with respect to some of the facts,
particularly concerning the altercation at the hospital. I am satisfied that sufficient
evidence was adduced at the trial to resolve the dispute as I have done. I do not find any
of the evidence with respect to what occurred at the hospital to be sufficient to constitute
an aggravating factor.

 
It is upon the facts found above that counsel will speak to the matter of sentence on
November 19, 2004.

 
                                                                                                         [Sentence A.B., Vol. II, E84-88]
 

IV.      STANDARD OF REVIEW
 
[156]      The Crown’s dissatisfaction with the trial judge’s findings of fact is at the core of this appeal. 
While counsel for the Crown stated that he was not attacking credibility findings, in truth the
underlying premise of the appeal is that the trial judge was wrong in having accepted the explanation
for shooting given by Ferguson in evidence at trial. In consequence, it is necessary to carefully examine
the fact finding of the trial judge within the context of the appropriate standard of review.
 
[157]      Section 724(2) of the Code requires the court to accept as proven all facts expressed or implied
that are essential to the verdict of the jury. In addition, the trial judge may find any other relevant facts
disclosed by the evidence at trial pertaining to the issue of sentencing.
 
[158]      The necessity for a trial judge presiding with a jury to make findings of fact arises because a
guilty verdict does not enunciate the facts determined in reaching the verdict. As stated by Thomas,
Establishing a Factual Basis for Sentencing, [1970] Crim. L.J. 80:
 

The crux of the problem of establishing a factual basis for sentencing is that the bare
verdict of “guilty” does not always determine the facts at a sufficient level of detail for
the sentencer. The verdict itself may be ambiguous, in the sense that it may reflect two
or more alternative views of the evidence; in other case it may not imply any
determination on a matter which is relevant to sentence.
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[159]      In his article, Thomas points out, at p. 81, that a guilty verdict in manslaughter cases is probably
the most difficult to interpret as it may be based on a number of different scenarios. He continues by
saying that the verdict merely provides “a legal foundation for the sentence” so that the sentencing
judge may gain little assistance by way of being provided with facts that are significant for sentencing
purposes.
 
[160]      In R. v. Brown, 1991 CanLII 73 (S.C.C.), [1991] 2 S.C.R. 518, the Supreme Court of Canada
quoting from Thomas’  article stated, at paras. 14-15:
 

... the Court of Appeal has developed the principle that where the factual implication of
the jury's verdict is clear, the sentencer is bound to accept it and a sentence which is
excessive in the light of the facts implied in the verdict will be reduced ... . This
principle can only apply however where the factual implication of the jury's verdict is
clear; where ... the factual implication is ambiguous, the court has held that the sentencer
should not attempt to follow the logical process of the jury, but may come to his own
independent determination of the relevant facts.

 

This statement reflects the correct principle, namely that the sentencer is bound by the
express and implied factual implications of the jury's verdict.

 
[161]      Ruby, Sentencing, 6th ed., at 85, summarizes the relevant principle as follows:
 

Ultimately the trial judge will have to form his own view of the facts when the jury
verdict is ambiguous . . .

 
[162]      The standard of review in relation to a trial judge’s fact finding following a jury verdict does
not seem to have been specifically addressed by any court. The trial judge in a jury case has sat through
the entire trial, in this case some four weeks, has heard the witnesses and gained an insight which a
court of record cannot equal. Thus there is no principled reasons for departure from the general rule
established by the Supreme Court of Canada in Housen v. Nikolaisen, 2002 SCC 33 (CanLII), [2002] 2
S.C.R. 235, namely palpable and overriding error for findings of fact which applies equally to
inferences of fact drawn by a trial judge. Correctness is the standard of review only with respect to
questions of law.
 
V.        ANALYSIS
 
A.        Sustainability of facts found and inferred by the trial judge
 
[163]      The Crown’s position at the time of sentencing, and continued on the appeal was that
Ferguson’s actions approached near murder. The trial judge adamantly rejected this view: R. v.
Ferguson, 2004 ABQB 928 (CanLII), 2004 ABQB 928 at para. 41. His findings of fact paint a different
picture. The Crown  challenged these findings and submits that the trial judge “misinterpreted the
following facts”:
 

(a) The second shot was not something that came as a result of any authorized training.
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(b) Respondent clearly and deliberately shot at the head of the victim.

 
(c) Respondent was not trained to fire two shots in the fashion that he did here.

 
(d) Respondent was clearly in breach of RCMP policy and training regarding access to
weaponry, arrest procedures and risk assessment.

 
(e) Even according to Respondent himself, he was clearly angry at times during his
dealings with the deceased.

 

[164]      The trial judge in his sentence judgment dealt as follows with the second shot that killed Varley:
 

Having found that there was no intent to cause death or grievous bodily harm, the jury
must have concluded that the second shot was not a deliberate shot to the head, but was
simply a shot fired unnecessarily, in close quarters, and which could or would be in the
normal course of events, dangerous. That second shot was something which had been
instilled in Mr. Ferguson through all of his fire arms training, both with the RCMP and
other approved agencies. In this instance, his training led him to fire a second shot
which the jury found to be unnecessary. It caused him the conviction of manslaughter.
Tragically, it also cost Mr. Varley his life.

 
It was Mr. Varley who initiated the struggle in the police cell. It was Mr. Varley who
pulled Mr. Ferguson’s gun from his holster. Mr. Ferguson believed he was in danger of
death when he fired the first shot. Mr. Ferguson was acting in self-defence at that time.

 
There was not the same fear for his life when he fired the second shot. However, that
shot was fired as a result of his firearms training with the RCMP. It was an almost
instantaneous reaction to what had been, but moments before, a life threatening
situation.

 
                                                                                                      Ferguson, paras. 3(sub.9), 34, 35
 
[165]      A review of the record discloses that there was at least some evidence in support of the findings
and that the so-called “misinterpretations” depend upon what and whose evidence was accepted by the
trial judge. For example, the Crown criticized Ferguson for having kept his gun on his person when he
took Varley into the cells. The Crown, however, was unable to point to any violation of policy and the
evidence of Ferguson was that he always maintained his revolver with him when escorting prisoners to
the cells. He was wearing the revolver in the course of his duties and the weight of the evidence
suggests that he was required to do so at the relevant time.
 
[166]      I am unable to discover any palpable and overriding errors in the fact findings of the trial judge.
It was open to him to find different facts upon the evidence before him but he was not required to do
so. It is clear that he accepted some evidence and rejected other evidence. This is within the scope of
his functions. It is not a situation in which he either ignored evidence or made findings contrary to the
evidence. The trial judge determined what evidence he would accept and made his findings in
accordance with such evidence. In my view, there is no permissible basis for this Court to substitute its
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accordance with such evidence. In my view, there is no permissible basis for this Court to substitute its
own findings of fact for those of the trial judge.
 

[167]      I am not unmindful that in certain passages both of his ruling and of his sentencing judgment
that the trial judge ascribes certain findings to the jury which are matters of inference as he did not
know what was in the mind of the jurors. In my view, none of the findings of fact either found by him
or ascribed to the jury are in any way inconsistent with its verdict and I defer to the inferences drawn
by him. In any event, to the extent that the findings cannot be attributed to the jury, it is reasonable and
logical to treat such findings as findings of fact made solely by the trial judge. I equally defer to such
independent fact findings.
 
[168]      I have specifically considered the trial judge’s statement that “. . . the jury must have
determined that there was some justification for firing the first shot”, Ferguson, para. 3, sub-para. 6.
The focus of the jury charge was upon the second shot and the jury were not specifically directed to
consider the first shot. There was no need for the jury to specifically consider the first shot as the
Crown conceded, or agreed, that it could be assumed the first shot was fired  in self defence. Crown
counsel, in his closing argument, told the jury that “the Crown’s case is based on what happened at the
time of the second shot”. [A.B. 1824/2-3].
 
[169]      The ultimate question required to be answered by the jury was whether Ferguson was acting in
self defence when he fired the second shot. Having regard to the premise of the Crown’s case and to
the verdict, it is a reasonable inference that the jury accepted in its deliberations that there was
justification for firing the first shot. In any event, whether the trial judge was correct in ascribing this
determination to the jury, the trial judge was entitled to conclude on the evidence before him, as he did,
that the first shot was fired in self defence. This finding is consistent with the jury’s verdict, especially
given that the focus of the Crown was only on the second shot.
 
[170]      I have also considered whether the trial judge’s finding that the second shot was instinctive and
was fired because Ferguson was trained to react in that manner is consistent with the jury’s verdict. In
his charge, the trial judge explained to the jury that “a shooting of a person constitutes an assault”
[A.B. 1866/26-27] and subsequently instructed the jury as follows:
 

If you decide beyond a reasonable doubt that Constable Ferguson committed an
unlawful assault on Darren Varley, in order to convict Mr. Ferguson of manslaughter,
the Crown must prove beyond a reasonable doubt that the unlawful act was objectively
dangerous in the sense that a reasonable person in the same circumstances as Michael
Ferguson would recognize that the unlawful act would subject another to the risk of
bodily harm that is neither trivial nor transitory, passive. But the lesser and included
offence of manslaughter, however, the Crown does not have to prove that Mr. Ferguson
foresaw or intended bodily harm, simply had to prove that a reasonable person would
realize that shooting at another would put that person at risk of bodily harm.

 
                                                                                                                       [A.B., 1877/35-1878/2]

[171]      The test before the jury was an objective one and justified the inference drawn by the trial judge
that the jury had concluded that the second shot was fired unnecessarily, in close quarters, and that the
shot could or would be in the normal course of events, dangerous. The finding that on an objective
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shot could or would be in the normal course of events, dangerous. The finding that on an objective
basis the second shot was dangerous and unnecessary did not preclude the trial judge from accepting
Ferguson’s explanation that the second shot was instinctive and fired as a result of his firearms training
with the R.C.M.P. nor from concluding that Ferguson failed, in fact, “to fully appreciate the
consequences of firing the second shot”. Ferguson, para. 3, subpara. 11.
 
[172]      The evidence both of Ferguson and of Piet Schiebout, the part-time commissionaire who was
performing guard duty on the evening in question, was that the two shots were fired very close
together. Schiebout testified that the shots were “bang, bang” and estimated that they may have been a
second or two apart [A.B. 1369/10-22]. Ferguson estimated that the shots were “half a second apart”
[A.B. 1606/6-10] and that the elapse of time between Varley getting the gun out of the holster, the
struggle and until it was all over, was something like two or three seconds [A.B. 1678/23-33].
 
[173]      I am unable to conclude that the trial judge erred in finding that the second shot was “an almost
instantaneous reaction to what had been, but moments before, a life threatening situation”: Ferguson,
para. 35. Nor is it inconsistent with the jury’s verdict of manslaughter when consideration is given to
the instruction to the jury that the assessment of the second shot was required to be carried out on an
objective basis. This jury reached a verdict of manslaughter while at the same time rejecting that there
was any intent on the part of Ferguson to cause death or grievous bodily harm to Varley. The line may
not be bright and may be difficult to draw. The trial judge was in the best position to reconcile and
determine the factual circumstances underlying the verdict and his findings in that regard inform and
explain the whole of his sentence judgment.
 
B.        Moral culpability
 
[174]      The trial judge placed Ferguson on the very lower rungs of the ladder of moral culpability.  His
findings of fact are fundamental to this assessment. As he acknowledged, if the Crown’s
characterization of the offence were correct, then a sentence of six years or more would be appropriate:
Ferguson at para. 41. The key to this assessment is a proper appreciation of the factual circumstances
of the manslaughter.
 
[175]      Sentences for convictions for manslaughter range across a wide spectrum. The reason is
explained by Chief Justice Fraser in R. v. Laberge (K.K.) (1995), 165 A.R. 375, at para. 6:
 

All unlawful act manslaughter cases have two common requirements conduct which has
caused the death of another; and fault short of intention to kill. However, despite these
common elements, the offence of unlawful act manslaughter covers a wide range of
cases extending from those which may be classified as near accident at the one extreme
and near murder at the other: R. v. Cascoe [1970] 2 All E.R. 833 (C.A.); R. v. Eneas
[1994] B.C.J. No. 262 (B.C.C.A.). Different degrees of moral culpability attach to each
along a continuum within that spectrum. It is precisely because a sentence for
manslaughter can range: from a suspended sentence up to life imprisonment that the
court must determine for sentencing purposes what rung on the moral culpability ladder
the offender reached when he committed the prohibited act. The purpose of this exercise
is to ensure that the sentence imposed fits the degree of moral fault of the offender for
the harm done.
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[176]      Fraser, C.J.A. in Laberge sets out the analytical framework for determining the moral
blameworthiness of an offender for sentencing purposes, at paras. 7-11:
 

How should a court determine the moral blameworthiness of an offender for a crime?
What makes one offender more or less culpable than another for what he has done? The
first point is that, for sentencing purposes, one must make a clear distinction between
fault in terms of an offender's mens rea at the time of commission of an offence and
fault in terms of the offender's overall moral blameworthiness for the crime. The two are
not the same. Confusion sometimes arises because fault for conviction purposes
generally turns on the question of an offender's mens rea. This doctrinal aspect looms
large in assessing criminal culpability because of the need to ensure that the offender's
mental state meets the constitutionally required level of moral blameworthiness to
convict him of the offence in question: R. v Martineau 1990 CanLII 80 (S.C.C.), [1990] 2
S.C.R. 633.

 
However, for sentencing purposes, a court is not limited to evaluating moral
blameworthiness in terms of an offender's mental state. Indeed, it would be quite wrong
to engage in that kind of a contextual analysis. That is because the offender's level of
moral culpability will be influenced by other factors. In the case of unlawful act
manslaughter, the most important of these will be what the unlawful act itself involved.
The nature and quality of the, unlawful act itself, the method by which it was committed
and the manner in which it was committed in terms of the degree of planning and
deliberation are all relevant to this inquiry.

 

Unlawful acts may be divided into three broad groups: those which are likely to put the
victim at risk of, or cause, bodily injury; those which are likely to put the victim at risk
of, or cause, serious bodily injury and those which are likely to put the victim at risk of,
or cause, life-threatening injuries. Only when the offender's proven mental state at the
time of commission of the offence is evaluated in the context of the crime itself, in other
words in terms of its relative degree of seriousness, is it possible to classify for
sentencing purposes the degree of fault inherent in the crime committed.

 
To complete the moral blameworthiness picture and to ensure that an offender is
properly situated in terms of sentencing vis a vis others convicted of the same offence,
the court must also have regard to those personal characteristics of the offender which
would mitigate or aggravate culpability.

 
It will be apparent that numerous permutations and combinations of these relevant
factors will be possible. In an individual case, all must be blended and balanced as part
of the court's assessment of the offender's degree of moral culpability for the crime
committed.

 
                                                                                                                  [Emphasis as in the original]
 
[177]      The manslaughter in this case was by unlawful act. The shooting constituted an assault. The
second shot could not be justified on an objective basis. Having maimed Varley with the first shot, the
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second shot could not be justified on an objective basis. Having maimed Varley with the first shot, the
second shot was unnecessary and dangerous. It killed Varley.
 
                                                                                                           Ferguson, para. 3, sub-para. 9.
 
[178]      But this is not a case in which Ferguson had any appreciable time to consider his actions.  He
had just been assaulted by his prisoner who had managed to take his gun and Ferguson was scared for
his life. The trial judge stated:
 

. . . Mr. Ferguson did not initiate the altercation in the cell. Mr. Varley did. He was
responding to the fact that Mr. Varley had gotten control of his gun and was desperate to
get away. I emphasize that the jury in this case concluded that the first shot was fired in
self defence. The second was instinctive. There was at the very most, two to three
seconds, or as little as less than a second between when the first shot was fired in self-
defence and when the second shot was fired.

 
                                                                                                                             Ferguson, para. 40
 

[179]      The trial judge considered the mental state of Ferguson at the relevant time. He did not have the
intent to cause death or grievous bodily harm to Varley. The second shot was fired by instinct instilled
by years of training, without deliberation and without fully appreciating the consequences of firing the
second shot.
 
[180]      The trial judge examined the nature and quality of the unlawful act and the method by which it
was committed and the manner in terms of degree of planning and deliberation. The first shot had been
fired in self-defence in response to Varley having pulled Ferguson’s gun from his holster. This
constituted a serious threat to Ferguson who believed his life was in danger. Ferguson did regain
control of his gun and in an almost instantaneous reaction to what had been, but moments before, a life
threatening situation, Ferguson fired the second shot. The second shot was not deliberately aimed at the
head.
 
[181]      The Crown assailed the trial judge’s assessment of moral culpability. Counsel for the Crown
argued that Ferguson’s treatment of Varley at the hospital should bear upon the issue of moral
culpability. The trial judge expressly found the exchange at the hospital and the shooting in the cell
were not related. The findings of the trial judge negated Ferguson’s conduct at the hospital as being an
aggravating circumstance.
 
[182]      The Crown further submitted that Ferguson made a number of bad choices at the time of
placing Varley in the cell, including discarding his baton and pepper spray and carrying his gun on his
person. This is an exercise in hindsight. It was in the early hours of the morning, Ferguson was alone
on duty with a commissioner serving at the detachment. Ferguson did nothing out of the ordinary or in
breach of policy. He did not anticipate that Varley would attack him and was greatly taken by surprise
that his gun had been so easily removed from the holster by Varley. The struggle was unforeseen;
Ferguson was in fear for his life and the shots were fired as a matter of training and instinct.
 
[183]      The Crown submits that Ferguson “tracked” the victim’s head, aimed and fired. The Crown
intimates that Ferguson’s explanation at trial relative to the firing of the second shot should be
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intimates that Ferguson’s explanation at trial relative to the firing of the second shot should be
discounted as being inconsistent with his earlier statements. I reiterate that the Crown is correct in
stating that there was evidence which could have led the trial judge to different findings and more
consistent with those urged by the Crown. But the fact of the matter is that the trial judge did not make
those findings nor was he bound to do so. He accepted other evidence which was also before him and
which entitled him to make the findings which he did. I accept the findings of the trial judge relative to
the circumstances of the second shot.
 
[184]      As the trial judge fully appreciated and stated:
 

The offence is, needless to say, very serious. A life was taken.
 
                                                                                                                           Ferguson, para. 44.
 
The taking of another person’s life is the common basis of all manslaughter convictions. It is necessary
to complete the analysis of moral culpability for purposes of determining an appropriate sentence.
 
[185]      The facts implied by the jury verdict and determined by the trial judge do not disclose that
Ferguson knew or ought to have known at the time he entered the cell with Varley that Ferguson was
putting Varley’s life in danger. While the second shot caused great danger to Varley, it was something
done as a matter of instinct. In this regard, the trial judge recognized that Ferguson as a police officer
trained in the use of firearms had a high duty of care in the handling of firearms. However, his
instinctive response may be attributed to his training in dealing with the life threatening situation in
which he found himself.
 
[186]      The Crown argued that manslaughter by an unlawful act is necessarily higher on the culpability
scale than manslaughter by criminal negligence. The trial judge specifically addressed this point and
held that in this case, the dangerous second shot was made in circumstances less than a wanton
disregard for human life. He stated:
 

This was not the action of a person showing a wanton or reckless disregard for the life
or safety of others. There was not the gross negligence which accompanies and which is
a necessary part of the offence of criminal negligence causing death. Certainly it was
unnecessary to fire his gun a second time, when his life was no longer in danger. The
jury has said so by their conviction. But they have also said that there was no intent to
cause death. There was no intent to cause grievous bodily harm. They have said, that Mr.
Ferguson did not deliberately shoot at Mr. Varley’s head. The shot was fired because he
was trained to react in that manner.

 
                                                                                                                             Ferguson, para. 37
 

[187]      In short, based on the findings of the trial judge, this is a case of a police officer acting in the
course of his duty and wearing a firearm in accordance with standard practice being assaulted by a
prisoner who takes the officer’s weapon leaving him fearful for his life. The officer regains control of
his weapon and fires a first shot in self defence but as a matter of instinct and training almost
instantaneously fires a lethal second shot that was subsequently determined not to have been necessary
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instantaneously fires a lethal second shot that was subsequently determined not to have been necessary
in the circumstances. The officer’s reaction constituted excessive force and cost Varley his life.
 
[188]      Accepting the findings of the trial judge, the manslaughter is not near murder. It was not near
accident but it was near self defence. I cannot pretend to be oblivious to the fact that two juries were
unable to reach a verdict and this was Ferguson’s third trial. I am not prepared to say that the trial
judge was wrong in concluding that Ferguson’s moral culpability was on the very lower rungs of the
culpability ladder. In my view, the trial judge is in the best position to assess the degree of
blameworthiness. In this instance, he made an appropriate analysis and took into account the factors
necessary to evaluate moral culpability. His finding is essentially fact driven and in the absence of
palpable and overriding error is entitled to deference.
 
C.        Fit sentence for the offence
 
[189]      The trial judge determined that a fit sentence was two years less a day to be served in the
community. In addition to the compulsory conditions of a conditional sentence order, he required
Ferguson to perform 500 hours of community service and otherwise largely confined Ferguson to his
residence for the period of his sentence.
 
[190]      The trial judge was satisfied that the sentence imposed by him was consistent with the
fundamental purpose and principles of sentencing set out in s. 718-718.2 of the Code and that a
conditional sentence upon the terms imposed would not endanger the community.
 
[191]      Absent s. 236(a) of the Code which mandates four years imprisonment for manslaughter in
certain circumstances, a broad range of sentence options was available to the trial judge. The
appropriate consideration are addressed by Fraser, C.J.A. in Laberge, at paras. 24-27. The principles of
punishment or denunciation, isolation from society, deterrence and rehabilitation are identified and
remarked upon as follows (at para. 27):
 

All of these principles are designed to fulfil one of the fundamental purposes of
sentencing; to preserve respect for the law. To accomplish this objective and to maintain
the public's commitment to abide by the rule of law, the courts must impose just
sanctions on those who transgress the law. Doing so serves two purposes. First, it
ensures that the public are not demoralized by seeing criminals commit crimes with
impunity. That is what happens when the sentence imposed fails to reflect the gravity of
the crime committed and the offender's moral blameworthiness for it. Second, it deters
potential wrongdoers by signalling to all that those who commit crimes will be held
accountable for their actions.

[192]      The advantages of the sentencing judge are well recognized and in consequence a deference to
the discretion provided by law to the sentencing judge has been mandated by the Supreme Court of
Canada.  In R. v. McDonnell, 1997 CanLII 389 (S.C.C.), (1997) 114 C.C.C. (3d) 436, Sopinka, J. stated
that the deferential approach was confirmed and refined in R. v. M. (C.A.), 1996 CanLII 230 (S.C.C.),
[1996] 1 S.C.R. 500 and cites the following passage from the judgment of Lamer, C.J.C. in that case, at
565-6 (para. 91):
 

This deferential standard of review has profound functional justifications. As Iacobucci
J. explained in Shropshire, 1995 CanLII 47 (S.C.C.), [1995] 4 S.C.R. 227, at para. 46,
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J. explained in Shropshire, 1995 CanLII 47 (S.C.C.), [1995] 4 S.C.R. 227, at para. 46,
where the sentencing judge has had the benefit of presiding over the trial of the
offender, he or she will have had the comparative advantage of having seen and heard
the witnesses to the crime. . . . A sentencing judge also possesses the unique
qualifications of experience and judgment from having served on the front lines of our
criminal justice system. Perhaps most importantly, the sentencing judge will normally
preside near or within the community which has suffered the consequences of the
offender's crime. As such, the sentencing judge will have a strong sense of the particular
blend of sentencing goals that will be "just and appropriate" for the protection of that
community. The determination of a just and appropriate sentence is a delicate art which
attempts to balance carefully the societal goals of sentencing against the moral
blameworthiness of the offender and the circumstances of the offence, while at all times
taking into account the needs and current conditions of and in the community. The
discretion of a sentencing judge should thus not be interfered with lightly.

 
[193]      Subject to further consideration of the effect of s. 236(a) of the Code, I am satisfied that the trial
judge had regard to the appropriate factors to be taken into account for purposes of sentencing and,
based upon the facts as determined by him, which are reflected in his assessment of moral culpability,
the sentence imposed by him is not demonstrably unfit but rather is a fit sentence.
 
[194]      It also appears necessary to consider whether a conditional sentence is precluded by the
operation of s. 742.1 of the Code which provides for conditional sentences except for an offence that is
punishable by a minimum term of imprisonment. In this case, the offence is manslaughter for which
there is no minimum term. Section 236(a) imposes a minimum punishment of imprisonment for a term
of four years where a firearm is used in the commission of the offence. The exception speaks in terms
of the offence rather than an aggravating circumstance in the commission of the offence which results
in a minimum sentence. In any event, if, as held by the trial judge, the punishment mandated by
subsection (a) is not constitutional in the circumstances of this case and is thereby inapplicable to
Ferguson, then it reasonably follows that no minimum sentence is required in this instance and that a
conditional sentence is available for the manslaughter conviction.
 

D.        Does imprisonment for a term of four years constitute cruel and unusual punishment in
the circumstances of this case?

 
[195]      I would not interfere with the conditional sentence imposed by the trial judge absent s. 236(a) of
the Code. It is urged by the Crown, however, that s. 236 mandates a minimum punishment of
imprisonment for a term of four years so that as a matter of law the judge erred in imposing a lesser
term. I am required therefore to consider the effect of s. 236 including whether imposition of the
mandated sentence would constitute cruel and unusual punishment within the meaning of s. 12 of the
Canadian Charter of Rights and Freedoms.
 
[196]      Fortunately, both the criterion to apply to determine whether a punishment is cruel and unusual
within the meaning of s. 12 of the Charter and the analytical framework for determining whether a
sentence is grossly disproportionate are set forth by the Supreme Court of Canada in R. v. Latimer
2001 SCC 1 (CanLII), [2001] 1 S.C.R. 3, commencing at para. 72.
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[197]      The criterion is whether the punishment prescribed by the statute is grossly disproportionate to
what would have been appropriate. The court in Latimer, at para. 74, adopted the test for s. 12 gross
disproportionality set out by Lamer, J. (as he then was) in R. v. Smith, 1987 CanLII 64 (S.C.C.), [1987] 1
S.C.R. 1045 at p. 1072:
 

In assessing whether a sentence is grossly disproportionate, the court must first consider
the gravity of the offence, the personal characteristics of the offender and the particular
circumstances of the case in order to determine what range of sentences would have
been appropriate to punish, rehabilitate or deter this particular offender or to protect the
public from this particular offender.

 
                                                                                                                                             (para. 55)
 
[198]      The judgment in Latimer recognized additional factors and respect for Parliament that must
weigh heavily in determining the proportionality of a legislated sentence, at paras. 75-76:
 

In Goltz, 1991 CanLII 51 (S.C.C.), [1991] 3 S.C.R. 485, at p. 500, and Morrisey, [2000] 25
C.R. 90, at paras. 27-28, Gonthier J. clarified that, beyond the Smith factors outlined
above, a full contextual understanding of the sentencing provision also requires a
consideration of the actual effect of the punishment on the individual, the penological
goals and sentencing principles upon which the sentence is fashioned, the existence of
valid alternatives to the punishment imposed, and a comparison of punishments imposed
for other crimes in the same jurisdiction. However, not all of these matters will be
relevant to the analysis and none of these standing alone will be decisive to a
determination of gross disproportionality.

 
While the test is one that attributes a great deal of weight to individual circumstances, it
should also be stressed that in weighing the s. 12 considerations the court must also
consider and defer to the valid legislative objectives underlying the criminal law
responsibilities of Parliament (Goltz, supra, at p.503). In this regard, Cory J., for the
Court in Steele v. Mountain Institution, 1990 CanLII 50 (S.C.C.), [1990] 2 S.C.R. 1385, at
p. 1417, stated:

 
It will only be on rare and unique occasions that a court will find a sentence so
grossly disproportionate that it violates the provisions of s.12 of the Charter. The
test for determining whether a sentence is disproportionately long is very
properly stringent and demanding. A lesser test would tend to trivialize the
Charter.

 
                                                                                                                                [Emphasis added.]
 
[199]      As the court did in Latimer, I will make a particularized inquiry which centres on the individual
circumstances, beginning with the gravity of the offence. This, in turn, requires an understanding of (i)
the character of the offender’s actions and (ii) the consequences of those actions: Latimer at para. 80.
 
[200]      Here, as in all manslaughter cases, the death of the victim is the most serious of all
consequences. An analysis of the criminal fault requirement or mens rea element of the offence is



09/27/2006 09:31 AMR. v. Ferguson, 2006 ABCA 261 (CanLII)

Page 47 of 54http://www.canlii.org/ab/cas/abca/2006/2006abca261.html

consequences. An analysis of the criminal fault requirement or mens rea element of the offence is
required.  In Latimer it was emphasized that the mens rea requirement for second degree murder is
subjective foresight of death: the most serious level of moral blameworthiness.  In Latimer the
offender knowingly broke the law and planned the deliberate death of his daughter, albeit for motives
which some may construe as humanitarian.
 
[201]      I contrast the mens rea element with that involved in manslaughter.  In R. v. Lecaine, (1990)
105 A.R. 261, Stevenson, J.A. for this court stated at 263:
 

The object of the criminal law is, in general terms, to punish anyone who wilfully
breaks the law. The crime of manslaughter is not the wilful murder of a victim. In
general terms criminal law must look to punish evil intentions and actions. That is why
the criminal law is concerned with such matters as provocation, mistake and self-
defence. It is why provocation was rightfully considered significant by the trial judge
here because this is not an occasion where the accused carefully and coldly considered
his actions, but reacted in heat and on impulse.

 
In Lecaine, this Court upheld a twelve-month sentence of imprisonment for manslaughter where the
accused, while provoked, pulled a handgun and shot the deceased.
 
[202]      The particular circumstances of the offence have already been considered in this judgment in
dealing with the issue of moral culpability. The second shot which killed Varley was fired without
deliberation and planning. It was fired immediately following a struggle in which Ferguson feared for
his life. While the jury’s verdict says that the shot was unnecessary and made in circumstances most
dangerous to Varley, this does not detract from the finding that the shot was an instinctive, virtually
instantaneous reaction, to circumstances in which Ferguson found himself.
 
[203]      The trial judge had regard to the personal characteristics of the offender which would mitigate
or aggravate culpability and I need not repeat them: Ferguson, paras. 39-42. Suffice it to say that in
this case the aggravating circumstances do not cancel out the impact of the personal characteristics of
Ferguson.
 
[204]      Latimer directs a consideration of valid penological goals and sentencing principles. As in
Latimer, the sentencing principles of rehabilitation and protection are not triggered for consideration.
Ferguson is no danger to the community nor does the life which he led up to the commission of this
offence require rehabilitation of his character. Nor is specific deterrence accomplished by a mandatory
sentence in this case. Deterrence is relevant and applicable in situations of planned and deliberate
conduct. Here, the conduct was immediate and instinctive.
 
[205]      I have no doubt that the mandatory minimum sentence for manslaughter committed with a
firearm was intended to deter persons intent on criminal activities from carrying weapons and
discouraging those who choose to carry weapons for hunting or other legitimate activities from their
negligent use. The weapon in this case was being carried by a police office in the course of his duties.
While the Crown, relying upon hindsight, now says that the weapon could have been removed at the
time of placing the prisoner in the cells, such was neither the policy nor the practice and Ferguson wore
his firearm at the time in the discharge of his duties.
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[206]      I do not advocate special treatment for the police. They are subject to the law as are other
citizens. Nevertheless, when it comes to punishment for breaking the law, it is neither fair nor
reasonable to treat as an aggravating circumstance the fact that a firearm was involved when the
firearm was being carried in the course of duties. I question that the imposition of a mandatory prison
sentence upon a police officer carrying a firearm in the course of his or her duty, and in the
circumstances of this case, was ever considered by the legislators and therefore within their
contemplation at the time of passing the legislation in 1996. I think such consideration to have been
unlikely as the circumstances of this case are uncommon and unique.
 
[207]      In Latimer, the court attached great weight to the important role that the mandatory minimum
sentence played in that case in denouncing murder. As pointed out, this consideration was enhanced in
a situation involving planning and pre-mediation and as deterrent to warn like-minded individuals from
taking the law into their own hands. These considerations have little, if any applicability in the
circumstances of this case, especially having regard to the trial judge’s assessment of Ferguson’s
limited moral culpability.
 
[208]      It may be questioned in this case as to whether a mandatory four year sentence is grossly
disproportionate as it is merely double the two year term of imprisonment considered fit by the trial
judge. The comparison between two years and four years is not apposite.
 
[209]      Here the facts are that Ferguson had already spent 70 days in prison in pre-sentence custody. 
The trial judge remarked upon the “particularly strenuous and difficult nature of the custody which has
incurred in this case”: Ferguson, para. 52. Ferguson served his 70 days in protective custody, a form of
solitary confinement, as his safety and well being, if not his life, would always be in danger if
Ferguson, as a former police officer, were attempted to be integrated with the prison community.
 
[210]      The Crown did not dispute that Ferguson would be required to be kept in protective custody the
full time of his imprisonment. The Crown argued, however, that other prisoners, namely certain
categories of sex offenders, are likewise segregated in such fashion. Ferguson is not a sex offender, the
comparison is odious, and the intimation that protective custody would work no greater hardship upon
him than sex offenders does not lessen the serious consequences of custodial imprisonment to him.
 
[211]      Moreover, the sentence imposed by the trial judge permitted it to be served in the community.
While conditional sentences, especially those involving strict terms as imposed in this case, are
recognized as serving to denunciate and deter, the sentence crafted by the trial judge permitted
Ferguson to avoid the privation and hardships of solitary confinement.
 
[212]      I do not overlook the possibility of parole in the event of a custodial sentence. While the
conditional sentence was required to be served without remission, the Corrections and Conditional
Release Act allows for the possibility of parole as quickly as after 16 months are served. Parole is not
assured and while eligibility may well reduce the time spent in protective custody, a substantial period
of time may be expected to be served in that situation.
 

[213]      I agree in this regard both with the analysis and conclusion of the trial judge. The mandatory
prison sentence prescribed by s. 236(a) in the unique circumstances of this case would be grossly
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prison sentence prescribed by s. 236(a) in the unique circumstances of this case would be grossly
disproportionate for Ferguson: Ferguson, para. 49 and 50.
 
E.         Availability of a constitutional exemption
 
[214]      I acknowledge that a considerable debate exists as to the availability of this remedy. It appears
to have been rejected by the Ontario Court of Appeal, save in circumstances where the declaration of
the invalidity of a statute has been suspended: R. v. Parker 2000 CanLII 5762 (ON C.A.), (2000), 49 O.R.
(3d) 481.  The British Columbia Court of Appeal has commented in obiter as to the potential
availability of the remedy: R. v. Kumar 1993 CanLII 1445 (BC C.A.), (1993), 85 C.C.C. (3d) 417; R. v.
Walcot 2001 BCCA 342 (CanLII), (2001), 154 C.C.C. (3d) 385 and R. v. Birchall 2001 BCCA 356 (CanLII),
(2001), 158 C.C.C. (3d) 340. In the Walcot and Birchall cases, McEachern, C.J.B.C., in minority
judgments, commented on the rationale for the remedy.
 
[215]      This Court has not granted a constitutional exemption although some statements have been
made suggesting that such a remedy may be available. In R. v. Bowen reflex, (1991), 59 C.C.C. (3d)
515 (C.A.) the mandatory minimum sentence for first degree murder was upheld vis-a-vis the accused
who failed to supply a reasonable hypothetical. This Court remarked that if such a rare fact situation is
possible and if it occurred sometime in the future, the individual concerned may apply to a court of
competent jurisdiction seeking a constitutional exemption.
 
[216]      Members of this Court, sitting in their capacity as members of the Court of Appeal of the
Northwest Territories, have granted a constitutional exemption. The majority (McClung, Major, JJ.A.)
granted an exemption to the mandatory firearms prohibition because it would have been grossly
disproportionate to the offence for the accused who used firearms as a means of livelihood: R. v. Netser

reflex, (1992), 70 C.C.C. (3d) 477 (N.W.T.C.A.). The judgment was oral and does not set out an
analytical framework. However, it clearly demonstrates the availability of the remedy in appropriate
circumstance, at least from the perspective of the majority.
 
[217]      The consideration of the remedy has been undertaken in appellate court decisions in the absence
of any definitive statement by the Supreme Court of Canada. That court has never granted an individual
constitutional exemption. However, some support has been suggested from minority or obiter
statements. I refer, in particular, to Latimer in which the court undertook the particularized inquiry to
determine if a prima facie violation of s. 12 was established. As the court in that case determined that
the mandatory sentence imposed on Latimer met the requisite standard of proportionality, it concluded
that as there was “no violation of Mr. Latimer’s s. 12 right there is no basis for granting a constitutional
exemption”.
 

[218]      If, in Latimer, the Supreme Court of Canada had concluded that no constitutional exemption
can exist as an individual remedy, whether by reason of s. 52 or otherwise, it may have been expected
to say so without the need of making the particularized inquiry. I do not interpret the judgment,
however, as necessarily confirming the availability of the remedy. The law is unsettled and the issue
remains open for determination. Having so concluded, I will undertake a brief analysis of the statutory
framework.
 
[219]      The relevant legislation is as follows:
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Canadian Charter of Rights and Freedoms:

 
s. 1 The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms
set out in it subject only to such reasonable limits prescribed by law as can be
demonstrably justified in a free and democratic society.

 
s. 12 Everyone has the right not to be subjected to any cruel and unusual treatment or
punishment.

 
s. 24(1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been
infringed or denied may apply to a court of competent jurisdiction to obtain such remedy
as the court considers appropriate and just in the circumstances.

 
Constitution Act, 1982

 
s. 52(1) The Constitution of Canada is the supreme law of Canada, and any law that is
inconsistent with the provisions of the Constitution is, to the extent of the inconsistency,
of no force or effect.

 
[220]      The cases discuss two potential forms or types of exemption. An exemption may be granted
where a statute has been struck down as unconstitutional and the declaration of invalidity is suspended
to allow Parliament time to remedy the problem. An exemption is then granted to the individual who
brought the challenge and other persons within the same distinct class during the period of suspension:
Corbiʗre v. Canada (Minister of Indian and Northern Affairs), 1999 CanLII 687 (S.C.C.), [1999] 2
S.C.R. 203; Dunmore v. Ontario (Attorney General), 2001 SCC 94 (CanLII), [2001] 3 S.C.R. 1016.
 

[221]      Ferguson seeks a different form of exemption. He seeks an individual remedy on the basis that
the legislation treats him in an unconstitutional manner. He does not ask that the legislation be struck
down. Instead of striking down the legislation, Ferguson seeks an individual remedy as a constitutional
exemption from the application of the legislation to him. The legislation itself remains on the books as
valid but Ferguson seeks that it be inoperative with respect to him in this case only.
 
[222]      The basis of exemption is either as a “just and appropriate remedy” under s. 24(1) of the
Charter, or in the words “no force or effect . . . to the extent of the inconsistency” in s. 52(1) of the
Constitution Act. Section 24(1) refers to individuals and appears on its face to allow for individualized
remedies. In my view it is not necessary to resort to s. 52 to strike down the legislation. I would
employ s. 24 in some fashion as did McEachern, C.J.B.C. in R. v. Chief reflex, (1989) 51 C.C.C. (3d)
265 (Y.T.C.A.) at 278:
 

I have already found that the imposition of the absolute prohibition against possessing
firearms for five years, in the case of this accused, constitutes a breach of his Charter
right against cruel and unusual punishment. I must, therefore, fashion a remedy that is
"appropriate and just". I do not consider it appropriate or just, or necessary, to strike
down in its entirety the prohibition provided by Code, s. 98(1) because it is a reasonable
provision decided upon by Parliament which works well and beneficially in most cases.
It constitutes cruel and unusual punishment only with respect to a very small segment of
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It constitutes cruel and unusual punishment only with respect to a very small segment of
Canadian society which naturally and sensibly are required, for one reason or another, to
possess and sometimes use, firearms in their daily lives.

 
This is not to say, however, that everyone who sometimes needs to possess firearms on
a usual or regular basis should always be exempt from this mandatory sanction. Many
of them can, or must, adjust their lives to the prohibition if it should fall upon them. The
fact that so many can make such an accommodation is a powerful argument against
striking down the entire prohibition. Code, s. 98(1) does not offend against Charter, s.12
generally, but only in the circumstances of this case, and it is only to that extent that the
court need intervene in order to preserve the Charter right of the accused.

 
. . .

 
In my judgment, common sense, the authorities I have cited and the constitutional
language I have quoted make it reasonable and advisable to follow the lead suggested by
Chief Justice Dickson, and adopted by Esson J.A. I, too, would accordingly strike out
the prohibition imposed upon the accused at trial, declare Code, s. 98(1) inoperative with
respect to him in this case only . . .

 

[223]      Chief Justice McEachern pointed out that in the case of a mandatory sentence, “the courts and
judges are powerless to correct even an apparent injustice unless the Charter furnishes a remedy” (p.
271). The remedy fashioned in that case gave recognition to s. 52 by declaring the subject provision of
the Criminal Code to be inoperative with respect to the individual in that case only.
 
[224]      Esson J.A., in Chief, expressed his agreement with McEachern C.J.B.C. and rejected the
Crown’s submission that there was no middle ground so that having found the section in the Code to be
unconstitutional, it must be struck down. He concluded, at p. 281:
 

I see this, rather, as a matter of the court selecting, from the armoury of remedies made
available by s. 24 of the Charter, the remedy which will do justice in the instance case
without damaging the general good. Section 98(1), in its application to the great
majority of Canadians, cannot possibly be considered to offend the Charter. But it is
capable of doing so in relation to a comparative few. This is such a case. The end of
justice will be served by declaring the section inoperative with respect to Mr. Chief in
this case.

 
[225]      The remedies in Chief and Netser were granted to individuals, as distinct from members of an
identified group. As observed by McEachern C.J.B.C., at p. 275:
 

Ours is a society which places the highest possible value upon individual rights, and the
test for Charter, s. 12 includes the effect of a sentence upon the individual as one of its
most important factors.

 
Neither Chief nor Netser applied for exemption as members of an identifiable group. In this regard, the
Supreme Court of Canada had in two earlier cases left open the possibility that in certain circumstances
a “constitutional exemption” might be granted from otherwise valid legislation to particular individuals
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a “constitutional exemption” might be granted from otherwise valid legislation to particular individuals
in an identifiable group that can be defined by non-Charter characteristics:  R. v. Big M Drug Mart
Ltd., [1985] 1 S.C.R. 275 at 315 and R. v. Edwards Books & Art Ltd., 1986 CanLII 12 (S.C.C.), [1986] 2
S.C.R. 713.
 
[226]      If constitutional exemptions can be fashioned for groups of persons, then the armoury of
remedies available under the Charter is not so depleted as to leave no remedy for individuals subject to
injustice. There is no principled reason for denying exemptions to individuals if such remedies are
available to groups of persons.
 

[227]      It would be unfortunate if it were to be concluded that the only remedy to legislation, which in
unique and unusual circumstances effects an unconstitutional result, is to strike down the legislation.
The remedy of strike down is a very blunt instrument. As noted by McEachern, C.J.B.C. in Chief, the
legislation evinces the will of Parliament and is appropriate and beneficial as a matter of general
application. The exception does not prove the rule. It is preferable that the legislation be continued to
serve its legitimate purposes rather than striking it down when in a rare case it effects an unintended
and unconstitutional result.
 
[228]      I recognize that, in enacting mandatory minimum sentences, Parliament made a decision to
remove any element of judicial decision. I do not accept, however, that the remedy of a constitutional
exemption overrides the express intent of Parliament or that it undermines the certainty of law. This
case is not about an excessive sentence or an unfit sentence arising out of the exercise of judicial
discretion. It is about a grossly disproportionate sentence which offends a sense of decency and
propriety. The Charter is not about curing an exercise of judicial discretion but it provides a remedy
where an act of Parliament has created an unintended unconstitutional result, namely cruel and unusual
treatment or punishment. I do not accept that Parliament intended a mandatory sentence to have effect
in such circumstances. To the contrary, the will of Parliament as expressed through the Charter is to
ensure that a remedy is available. This is consistent with the view expressed by L’Heureux-Dubé, J. in
R. v. Rose, 1998 CanLII 768 (S.C.C.), [1998] 3 S.C.R. 262, at 304, when she relied upon s. 24 as enabling
the court to effect a remedy rather than relying upon the inherent jurisdiction of the Court:
 

Section 24(1) of the Charter, however, enables a Court to grant a constitutional
exemption from legislation that is constitutional in its general application if in the
circumstances of a particular case an unconstitutional result would otherwise occur.

 
[229]      This proposition takes on added force if the hypothetical circumstances that are used to assess
the constitutional validity of legislation are constrained to “reasonable hypothetical circumstances” as
suggested by the judgment of Gonthier, J. in R. v. Goltz, 1991 CanLII 51 (S.C.C.), [1991] 3 S.C.R. 485 at
para. 42. The result is that rare and unique circumstances, such as occurred in this case, will not likely
be adopted as a hypothetical until it occurs. If that is so, the court is either required to invalidate
legislation to meet rare and exceptional circumstances, which I have already suggested is not an
appropriate response, or to fail to grant remedy. If the punishment constitutes cruel and unusual
treatment or punishment, as I have held in this case, then I prefer to interpret the legislation to provide
a remedy.
 
[230]      In my view, this approach is consistent with that taken by McLachlin and Arbour, JJ. in their
separate judgment, concurring in the result, in R. v. Morrisey 2000 SCC 39 (CanLII), [2000] 2 S.C.R. 90. 
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separate judgment, concurring in the result, in R. v. Morrisey 2000 SCC 39 (CanLII), [2000] 2 S.C.R. 90. 
In their judgment, delivered by Arbour, J., she suggests, at para. 66, a more individualized approach to
s. 12 challenges to minimum sentences in cases of manslaughter convictions. This stems from her
observation, at para. 63:
 

It does not overstate the circumstantial diversity giving rise to the offence of
manslaughter to observe that it is only with respect to this offence that one could expect
to see fit sentences ranging from suspended sentences to life imprisonment.

 
[231]      The separate judgment accepts that minimum sentences will have an inflationary effect and
discussed the approach to constitutional validity within that context, at para. 76:
 

The proper approach to the determination of the constitutional validity of mandatory
minimum sentences, under the guidance of the jurisprudence of this Court, is, in my
view, to give effect to this inflationary scheme, except when the statutory impossibility
of going below the minimum is offensive to s. 12 of the Charter where the mandatory
minimum requires the imposition of a sentence that would be not merely unfit, which is
constitutionally permissible, but rather one that is grossly disproportionate to what the
appropriate punishment should be. The search for the appropriate punishment is not an
abstract exercise. It is very much guided by the types of sentences that have been
imposed in the past on similarly situated offenders, and because of that, it changes over
time, and may come to reflect the inflationary consequences of the proper application of
mandatory minimum sentences for particular types of offences.

 
[232]      It is within this framework that the separate judgment foretold, in my view, the situation in this
case, at para. 86:
 

Another type of situation in which the four-year mandatory minimum sentence under s.
220(a) could be found to violate s. 12 involves police officers or security guards who are
required to carry firearms as a condition of their employment and who, in the course of
their duty, negligently kill someone with their firearm. Of course, the law will hold such
persons to a high standard of care in the use and handling of their firearms; however, it
is nonetheless conceivable that circumstances could arise in which a four-year
penitentiary term could constitute cruel and unusual punishment.

 
[233]      As the punishment in this case constitutes a prima facie violation of s. 12 of the Charter, it
remains to be examined for justifiability under s. 1. In this case, the Crown was served with notice
prior to the sentence that Ferguson was seeking a constitutional exemption and it made no effort to
establish the applicability of s. 1 of the Charter. While there can be no doubt that the objective of
mandatory sentences in the case of firearms is to deter the carrying of weapons and their improper use,
the onus is on the Crown to show that the means chosen are reasonably and demonstrably justified. In
my view, the mandatory sentence in the case of a police officer carrying his weapon in the course of
his duties fails this test. No rational connection has been established as is necessary and explained by
McEachern C.J.B.C. in dissent in Walcot, at para. 72.
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VI.      CONCLUSION
 
[234]      The learned trial judge concluded that the minimum sentence prescribed by s. 236(a) of the
Code is grossly disproportionate in the particular circumstances of this case and that Ferguson is
entitled to a constitutional exemption from the application of that sentence. I agree and would dismiss
the appeal.
 
 
Appeal heard on May 25th, 2006
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